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we're called for convenience. 


Naturally, we’re imitated — even our 
name is appropriated — or approached. 
That's a flattering burden borne by 
every leader. 

But the Lawyers Title is readily identi- 
fied. Investors wanting the genuine, 
long-established, superior title service — 
which is the Lawyers Title’s standard — 
just as they have for years, ask for 
“Lawyers Title’ and then, to make cer- 
tain, they always look for the familiar 
trademark and signature...... 


Home Office ~ Richmond . Virginia 


Titles insured throughout 43 States, the District of 
Columbia, Hawaii, Puerto Rico, and the Provinces of 
Alberta, Ontario and Quebec, Canada. 4 National 
Title Division Offices, 39 Branch Offices, 250 Agencies 
and 13,500 Approved Attorneys are located through- 
out the operating territory. 
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The President's Page 


Ross L. Malone 


The Resignation of Chief Justice Warren . .. The National Con- 
ference on Continuing Education of the Bar . . . The International 


Bar Association . « e 


The Resignation of 
Chief Justice Warren... 


I regret very much the decision of 
Chief Justice Warren to terminate his 
membership in the American Bar As- 
sociation. During a recent call upon 
the Chief Justice we discussed his 
membership status, and I urged that he 
reconsider his decision. At that time, 
he advised me that he had definitely 
concluded that he should terminate his 
membership, but assured me of his 
intention to co-operate fully with the 
Association just as he always has done 
in times past. 


The National Conference 
on Continuing Education 
of the Bar 


The Conference at Arden House on 
December 16 to 19, 1958, was highly 
successful. One hundred and ten lead- 
ers of the legal profession of the United 
States devoted three days to a compre- 
hensive analysis of post-admission edu- 
cation of lawyers in the United States 
today and agreed upon a program to 
be carried out in the new era which is 
envisioned as a product of the Confer- 
ence, 

The most significant aspect of the 
Conference was the decision of the 
conferees that henceforth professional 
responsibility of the Bar must be 
emphasized as well as_ professional 
competence in the continuing legal 
education program. It was recognized 
that instruction which has as its ob- 
jective the increase of professional 
competence always will be the piéce de 
résistance of continuing legal educa- 
tion, but that the inclusion of instruc- 
tion designed to increase lawyers’ ap- 


preciation of their public and profes- 
sional responsibilities is essential also, 
if the legal profession is to continue to 
merit public confidence and maintain 
its position of public leadership. 

This issue of the JoURNAL includes 
a photographic story of the Conference 
and the Final Statement 
adopted by the conferees at the close 


summary 


of the Conference. The statement, neces- 
sarily brief and in general terms, will 
be supplemented by a comprehensive 
report of the Conference now in prep- 
aration, 

Veteran Time correspondent George 
Bookman covered the entire Confer- 
ence. We are very pleased to be able 
to include in the JoURNAL’s coverage of 
the Conference the report filed by Mr. 
It was felt that 
the impression gained by Mr. Bookman 


Bookman with Time. 


as the only non-lawyer who attended 
the entire Conference, would be of 
special interest. The report has been 
made available through the interest 
and co-operation of Henry R. Luce, 
which is gratefully acknowledged. 

I want to express my appreciation 
to the conferees and all others who co- 
operated in making possible the suc- 
cess of the National Conference on 
Continuing Education of the Bar. I 
particularly want to thank my co- 
worker, Harrison Tweed, President of 
the American Law Institute, with whom 
I shared the responsibility for the 
Conference. His major contribution 
to the planning, organization and di- 
rection of the Conference assured its 
success. Paul DeWitt, Executive Secre- 
tary of The Association of the Bar of 
the City of New York, and his assist- 
ant, Edward Gottesman, who served 
respectively as Director and Assistant 
Director of the Conference, rendered 











invaluable assistance and handled all 
arrangements in a flawless fashion. 
The ultimate value of the Conference 
will be determined by the extent to 
which its recommendations are carried 
out by the respective conferees through 


the organizations and law schools 
which they represented. I am confident 
that they will measure up to the high 
standard set by the Conference. 


The International 
Bar Association 


In spite of the fact that the American 
Bar Association was principally instru- 
mental in the organization of the Inter- 
national Bar Association in 1946, and 
members of our Association have 
served continually in positions of re- 
sponsibility in the International Bar 
Association, its history and activities 
are not generally known to our mem- 
Our distinguished former 
President of the American Bar Associa- 
tion, Loyd Wright, of Los Angeles, is 
now serving his second term as Chair- 
man of the Council of the International 
Bar Former President 
Robert G. Storey has been a long-time 
member of the Council, having been 
succeeded last year by then President 
Charles S. Rhyne. With the hope of 
further increasing interest among our 
members, I am including the following 
information concerning the Inter- 
national Bar Association. 

As early as 1932, the American Bar 
Association appointed a committee to 
study the possibility of organizing an 
international federation of national bar 


bership. 


Association. 
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associations. Delayed at first by eco- 
nomic conditions, next by war, the 
study was continued until 1946 when 
the House of Delegates authorized the 
President of the American Bar Associ- 
ation to invite potential member asso- 
ciations to meet in New York. At this 
meeting, October 8-9, 1946, representa- 
tives of national associations from 
more than twenty countries met. In 
addition, national bar organizations 
from ten other countries sent their 
approval. This preliminary meeting 
was followed in February, 1947, by 
the first meeting of the International 
Bar Association in New York. 

The International Bar Association is 
a federation of national bar associa- 
tions, and is not a member organiza- 
tion of the type of the American Bar 
Association. There are now forty-three 
member associations of the Inter- 
national Bar Association from thirty- 
five nations of the free world. The 
supreme governing body of the Inter- 
national Bar Association is the General 
Meeting, which meets at each biennial 
conference, and is composed of the 
delegates to the conference appointed 
by the several member organizations. 
Each such organization is entitled to 
appoint one delegate for each one 
thousand 


or fraction thereof of its 


members. In addition, each member 
organization may accredit as many 
conferees as it desires, to attend the 
biennial conferences of the  Inter- 
national Bar Association, but they do 
not vote as delegates in the General 
Meeting. 

the General 
Meeting, the governing authority of 
the International Bar Association is 
exercised by its Council, the members 
of which are elected by the General 
Meeting, upon nomination of member 
organizations. Eighteen members, plus 
the officers of the International Bar 
Association, compose the Council, 
which meets at least once a year, and 
a number of times during the biennial 
conference, to make recommendations 
‘o the General Meeting. 

In addition to the membership of 
national organizations, the organiza- 
tion of the International Bar Associa- 
tion provides for individual members 
of the legal profession, approved by 
their respective national bar associa- 


Between sessions of 
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tions, to be affiliated as Patrons of the 
International Bar Association. There 
are now approximately four hundred 
Patrons, each of whom contributes $25 
per year to the Association. I am ad- 
vised that it would not be possible for 
the Association to function without 
the support of its Patrons. As one re- 
sult of the widespread interest in the 
effective application of law to world 
problems, other American lawyers may 
be interested in becoming Patrons and 
participating in the important work of 
the International Bar 
Lawyers interested in so doing may 
address the International Bar Associa- 
tion at its New York headquarters 
located at 501 Fifth Avenue, New York 
17, New York. 

There is a second organization in the 
international bar organization field. It 
is the Union Internationale des Avocats. 


Association. 


Lawyers of both organizations have 
recognized the duplication’ which re- 
sults from the existence of the two 
associations, and at the present time 
there is a joint committee of the Inter- 
national Bar Association and the Union 
Internationale des Avocats which is 
working toward a merger of the two 
organizations, ; 

It was my privilege to serve as a 
member of the American Bar Associ- 
ation delegation to the Cologne Con- 
ference of the International Bar Asso- 
ciation which was held in July, 1958. 
President Rhyne headed our delega- 
tion, which included former Presidents 
Loyd Wright, Robert G. Storey, E. 
Smythe Gambrell and approximately 
140 delegates and conferees from the 
American Bar Association. Over 520 
members of the legal profession from 
thirty-six countries of the free world 
attended the Cologne Conference. It is 
significant, I believe, that in addition 
to these representatives several observ- 
ers were present from the legal pro- 
fession of countries generally consid- 
ered to be behind the Iron Curtain. 
At Cologne, instantaneous translation 
equipment was used for the first time. 
Some thirty-two papers and reports 
were presented by distinguished mem- 
bers of the legal profession of the 
countries represented, each of whom 
had been designated as a participant 
by his national bar association. 


The American Bar Association desig- 
nated Dean E. Blythe Stason, of the 
University of Michigan, to serve as 
Rapporteur on “International Prob- 
lems of Tort Liability and Financial 
Protection Arising Out of the Use of 
Atomic Energy”. The program pre- 
sented on this subject at Cologne was 
of such great interest that an addi- 
tional day had to be set aside to permit 
all who were interested in the subject 
to participate. Sessions were also de- 
voted to “The American Closed Cor- 
poration and Its Equivalents”, “Monop- 
olies and Restrictive Trade Practices”, 
“Qualifications To Practice Law in the 
Foreign and International Field”, “Ad- 
ministration of Foreign Estates”, “In- 
ternational 
hil 


Shipbuilding Contracts”, 
rotection of Investments Abroad in 
Times of Peace”, and “International 
Judicial Co-operation”. 

President Rhyne of the American 
Bar Association addressed the Cologne 
Conference, urging that the achieve- 
ment of world peace through law be 
made a continuing major objective of 
the International Bar Association, and 
urging the co-operation of the legal 
profession of the countries represented 
in a proposed world conference of law- 
yers to be devoted to this subject. 
Favorable action on President Rhyne’s 
proposal was taken by the Association. 


The bonds which exist between 
members of the legal profession 
throughout the world are greatly 


strengthened through the contacts and 
common interests provided by the pro- 
gram of the International Bar Associ- 
ation. I believe that the feeling of all 
in attendance at Cologne was well 
expressed by the chief delegate from 
Syria who wrote Chairman Wright 
after the Conference: 


It is my firm belief that conferences 
always tend to increase international 
understanding and thus contribute to- 
wards PEACE. Our conference in par- 
ticular, being as it is concerned with 
law—often considered a synonym of 
JustTicE—should undoubtedly and un- 
questionably be considered, at least, a 
tile in the vital structure of peace. Our 
minor differences, arguments and dis- 
putes that arise in such conferences, 
a matter common among lawyers, can 
in no way blur our common target— 


PEACE AND JUSTICE, 
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published monthly 





American Bar Association Journal 


the of ficial organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar to each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law: Bar Activities: Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law: Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law: Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law: Real Property, Probate 
and Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 


Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or terri- 
torial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election, The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of the 
JouRNAL. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00; Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $3.00: Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $3.00; Real Property, Probate and 
Trust Law, $5.00: Taxation, $6.00. = 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East’60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompained by a check for dues in the appropriate 
amount as follows: $16.00 for lawyers first admitted to the 
Bar in 1953 or before: $8.00 for lawyers admitted between 
1954 and 1956; and $4.00 for lawyers admitted in 1957 or 


later. 


Manuscripts for the Journal 
® The JourNAL is glad to receive from its readers any manuscript, material or suggestions of items for publica- 


tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


thai does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 


other publication. 
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> CORPORATION LAW 


New CCH Guidance on Corporation Law and Business Controls 











Good news—BIG news—for everyone who needs under- 
standable guidance on the rules affecting corporations 
and their business operations is CCH’s brand-new, just- 
announced CORPORATION LAW GUIDE. 


Timely “GUIDE Reports’’ Keep Subscribers Posted on Everything New 







Regular “GUIDE Reports” offer continuing, dependable help that combines authority and simplicity 
to keep subscribers on top of latest changes, newest methods—with up-to-date answers for planning 
and managing corporate affairs and transactions. Expert CCH Editorial Explanation in these “GUIDE 
Reports”: 





























e TELLS what the new rules mean, instead of only ¢ RED-FLAGS dangers—new “doing business” angles, 
what they say taxes on interstate activities, etc. 


e CUTS ACROSS federal and state rules, showing 
how they apply to corporate activities 


® POINTS OUT new opportunities— government con- 
tracts, tax-option corporations, executive compen- 
sation methods, government aids to business, closely 

CLARIFIES new trends and policies and shows how held companies, and the like 

to get the most out of them e EMPHASIZES clear understanding by explaining 

how new rules affect familiar practices 


@ CONCENTRATES on practical information needed ¢ REDUCES involved federal and state requirements 
to make corporate decisions to A-B-C simplicity 


Through prompt reporting, subscribers get the news in plenty of time to capitalize on new opportunities 
—or take protective action when danger threatens. 


Subscribers will especially like the separate “Summary” that gives the highlights of new 
happenings and tells where in the accompanying “GUIDE Report” each is covered in full. 
(No extra charge to subscribers for this special editorial feature.) 


Two Big New GUIDE Volumes—Included Without Extra Charge 





**Charter Subscribers” receive two brand-new GUIDE Volumes at no extra charge to start them off 
with today’s most effective corporate control techniques and methods. Everything needed is covered 
—nothing helpful has been overlooked by CCH Editors in shaping up this big “package” of corporation 
guidance. For the GUIDE goes far beyond basic corporation acts by bringing together and reflecting 
pertinent federal and state laws and business controls in a dramatically new and different way: With 
EXPLANATION, simple, easy-to-understand explanation of all the rules affecting corporations. 
Whatever your interest in corporation law and management, you're sure to value the help of these 
two new GUIDE Volumes, the continuing “GUIDE Reports,” and the separate “Summary.” 

















Send for Your FREE Tax Book ! 


Use this handy coupon to request your 
complimentary copy of “When Business 
Crosses State Tax Lines.” Practical, 
easy to understand, it highlights tax 
problems a corporation faces when 
transacting business across state lines. 


COMMERCE CLEARING HOUSE, Inc. 
4025 W. Peterson Ave., Chicago 46, Ill. 


Send us our complimentary copy of “When Business Crosses State 
Tax Lines.” Also send further details about CCH’s swift, dependable 
CORPORATION LAW GUIDE—no obligation, of course. 





Name & Title. 





COMMERCE. CLEARING, HOUSE, INC. 


PUBLISHERS of TOPICAL LAW REPORTS 


Firm 





New Yorw 36 CHICAGO 46 WASHINGTON 4 Address. 
522 Firrw Ave 4025 W. PETERSON AVE 425 13TH STREET. N. W. 
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Views of Our Readers 








@ Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





Discrimination— 
Good and Bad 

A reader objects in our November, 
1958, JOURNAL, page 1038, to your 
accepting that adverticement in the 
September JoURNAL, page 912, which 
offered a partnership to a “Protestant” 
and “Republican”. Obviously, lawyers 
should decry invidious discrimination, 
but lawyers must discriminate care- 
fully before decrying. Invidious dis- 
crimination based on sex, race, color, 
religion, national origin, political opin- 
ion or occupation is unquestionably 
bad, but :—if I had a elient contemplat- 
ing marriage, I would certainly advise 
that he limit his choice to persons of 
the sex opposite his own and would 
point out (or suggest that he let his 
pastor do so) some possible objections 
to “mixed marriages”, particularly 
Protestant-Catholic marriages (a dis- 
crimination which Roman Catholic and 
many Protestant clergy would ap- 
prove). Many lawyers are active in a 
specific political party and may quite 
properly feel that a partner of the 
same political persuasion will cavil less 
at expenditures of office time on party 
matters. On the other hand, for profes- 
sional reasons, a Protestant lawyer may 
feel that a Roman Catholic partner 
may enable the partnership to benefit 
from a not improper coverage “of both 
sides of the street”. Because he may 
spend more of his daytime hours with 
his partner than with a wife, the pru- 
dent lawyer will choose both with great 


discrimination. 


ELMER M. MILLION 


New York, New York 
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Trial of 
Civilians Overseas 

The decision of the Court of Appeals 
for the District of Columbia Circuit, in 
the case of U. S. ex rel. Guagliardo v. 
McElroy, reported in your issue of 
December, in whieh it was held that a 
civilian employed by and serving over- 
seas with the Armed Forces cannot be 
tried by a court martial for any of- 
fense, strikes me as most startling and 
unfortunate. 

I cannot spéak for the situation in 
Europe, but I do know that the de- 
cision will create a quandary for the 
Armed Forces in Japan which will not 
be easy of solution. Ever since the 
Administrative Agreement with Japan, 
the United States has had primary 
jurisdiction over offenses solely against 
the property or security of the United 
States or offenses solely against the 
person or property of another member 
of the United States armed forces or 
the civilian component or of a de- 
pendent and offenses arising out of any 
act of omission done in the perform- 
ance of official duty. Also, the United 
States has retained exclusive jurisdic- 
tion over cases which are punishable 
by the law of the United States but not 
by the law of Japan. The latter include 
offenses such as treason, sabotage and 
espionage. 

In practice the United States has 
exercised jurisdiction in virtually all 
cases where it has had primary juris- 
diction, for the simple reason that the 
Japanese are not interested in exercis- 
ing jurisdiction when the crime in- 
volves solely United States personnel or 
property. If the McElroy case is the 
law, there will be a number of crimes 





involving civilian personnel or United 
States property in which the Japanese 
will have little or no interest, but 
which will go unpunished by the 
United States. It requires little imagi- 
nation to see the difficulties of a 
commander when, for example, he 
thinks it proper to punish a civilian 
employee for stealing United States 
property on one of the bases in Japan. 
There will be no United States court 
with jurisdiction, and perhaps the com- 
mander will be put in the most face 
losing and embarrassing position of 
relying on the Japanese to punish one 
of our employees for stealing United 
States property. Of course Congress 
probably has the power to give juris- 
diction to a district or similar court, 
but this strikes me as a most cumber- 
some and absurd solution; it will se- 
verely hamper the needed disciplinary 
powers of the 
when he necessarily must rely on his 


overseas commander 
civilian employees, as well as the mili- 
tary, in case of emergency. Could one 
expect him to send a conceivably large 
number of witnesses, whose presence 
he may need to cope with the emer- 
gency, back to the States for the trial 
of an errant civilian employee? 


Disregarding these considerations 
would not have been so unfortunate if 
the Court had had other valid reasons 
for overruling centuries of precedent. 
Its reasoning that the civilians would 
be deprived of a jury trial is without 
substance. In the first place the civilian 
employees on our bases overseas work 
side by side with the military person- 
nel, they share the same mess halls, 
billets, work the same hours, receive 
all the privileges; the only difference 
being that they are paid more money 
for comparable work in a significant 
number of instances. It seems only 
proper that when they voluntarily put 
themselves in this position that they 
should also be subjected to the same 
legal procedure as the military. Espe- 
cially should this be the case when one 
recognizes that there is little substan- 
tive difference in the method or results 
of trials by courts martial from those 
of civilian courts. If there is any dif- 
ference in fact, one might say with 
reason that the military justice system 
bestows far more rights on the accused 

(Continued on page 118) 
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PROFESSIONAL PRINTING COMPANY, INC. 102 
NEW HYDE PARK, N. Y. 


Gentlemen: 
Please send me samples of items checked at right and your 
latest catalogue. 


NAME 





ADDRESS. 





CITY. STATE 
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[_] Announcements 

[ ] Billheads 

[_] Business Cards 

[_] Case Capsule 

[_] Correspondence Cards 
[] Envelopes 


[_] Foolscap 
[_] Legal Covers 


[_] Legal Paper 

[] Letterheads 

[_] Memorandum Slips 
[-] Onion Skin 

[_] Petty Cash Vouchers 
[_] Receipt Slips 

[_] Reply Envelopes 

[_] Self-Sealing Envelopes 


[_] Telephone Message Slips 


[_] Time Slips 

[_] Utility Envelopes 
[] Will Cover 

[] Will Envelope 
[] Will Paper 


For other items — please write. 
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accept a junior partnership in the Army JAGC 








A JUNIOR PARTNERSHIP ... YOURS FROM THE BEGINNING. You can begin your career 
as a junior partner in one of the nation’s oldest and most respected law firms—the Judge Advocate . 
General’s Corps of the United States Army. Your commission as a First Lieutenant in the JAGC 
makes you an active participant in a challenging, world-wide practice. And you enjoy all the priv- 
ileges, prestige and responsibility of a junior partner—right from the start! 


VARIETY OF EXPERIENCE ... WITH PLENTY 
OF CHALLENGE. As a judge advocate officer, 
you have a chance to gain invaluable experience in 
any of the following legal fields: 


e CLAIMS e LEGAL ASSISTANCE 
@ MILITARY AFFAIRS e MILITARY JUSTICE 
@ LITIGATION ¢ PATENTS 


e REAL ESTATE e PROCUREMENT 
¢ INTERNATIONAL AFFAIRS 


From the very beginning, you work closely with 
senior members of the organization—men whose 
standards of professional competency measure up 
to those of the finest law firms in the country. 
And junior partners in the JAGC are also ac- 
corded a degree of independence and freedom of 
action which would be almost impossible to dupli- 
cate during the early stages of a civilian Jaw career. 


Washington 25, D. C. 


NAME 


Judge Advocate General’s Office 
Department of the Army 


WHICH WOULD YOU PREFER? An assured 
professional career . . . or an unknown future? If 
you decide on the former alternative, permanent 
positions are available in the JAGC—together with 
the opportunity for a senior partnership in the firm. 


GENERAL PROFESSIONAL QUALIFICATIONS: 
1. Be a USS. citizen between the ages of 21 and 32, 
2. Be a graduate of an approved law school. 


3. Be admitted to practice before the highest court 
of a State, or a Federal Court. 


4. Be in good standing before the bar. 
LAW STUDENTS! Application and tentative selection 


for the JAGC can be made while you're still in Law 
School. Mail coupon for details! 


ABA] 2-59 


Please send me details concerning application for a junior partnership in the 
Judge Advocate General’s Corps of the United States Army. 





ADDRESS. 





city 


ZONE STATE 





LAW SCHOOL 


(GRADUATED) (WILL GRADUATE) IN. 
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(Continued from page 114) 


and treats him with more compassion 
and consideration than the highly 
touted civilian system. I know of no 
system of justice which provides an 
accused with more assistance in his 
defense or more consideration in as- 
sessing punishment than that of the 
military under the new Uniform Code; 
and in my opinion it is difficult for 
anyone acquainted with both systems 
to say that the members of the average 
court martial are less able to render a 
fair and just verdict than their civilian 
counterparts. 
LesLtieE M. HARTMAN 


Chambersburg, Pennsylvania 


A Campaign Against 
*“Ambulance Chasers’’ 


I have been a member of the Associ- 
ation for many years, and it occurs to 
me that the Association is overlooking 
subject in the 
JourNnaAL. I have never seen any arti- 
cles opposed to ambulance chasing. 


a very important 


This is really one of the live subjects 
and, as you know, is very prevalent. 
In my opinion, articles opposing am- 
bulance chasing would be very timely 
and appropriate. Whether the Ameri- 
can Bar Association could get any 
support along that line is a question in 
I feel, however, that the 
officers of the Association should take 


my mind. 


this matter up strenuously. 

In my judgment ambulance chasing 
accounts for a large per cent of litiga- 
tion. In this state about 90 per cent of 
the cases on the calendars are negli- 
gence cases and without question, the 
great percentage are chased by un- 
ethical lawyers. I enclose a duplicate 
copy of this letter and wish that you 
would turn it over to the President of 
the Association. A strenuous campaign 
in the JoURNAL against ambulance 
chasing would no doubt be effective. 

In the State of New York, to take 
the burden out of the courts and re- 
lieve congestion, all we need is the 
prosecution of ambulance chasers and 
not all of the law reforms which have 
been advocated within the past few 
years. 


Det B. SALMON 
Schenectady, New York 
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Employers’ Liability 
and Forced Employment 


Decisions under the N.L.R.B. law, 
the Railway Labor Act, and under 
anti-discrimination laws may create 
serious problems as to the responsi- 
bility of employers for injuries and 
damages resulting from the negligence 
of employees whom the employer is 
compelled to employ or to reinstate by 
reason of orders issued pursuant to 
such acts. For example, an employer 
discharges an employee or refuses to 
hire an applicant. The employee or 
the applicant files a complaint against 
the employer alleging that the em- 
ployer was motivated because of the 
union activities of the complainant or 
because of racial considerations. The 
employer denies the allegations. The 
governmental agency makes a finding 
against the employer and issues an 
order requiring the employer to re- 
instate the employee or to hire the 
applicant. The employer reluctantly 
complies with the order. Shortly there- 
after, a third party is injured through 
the negligence of the employee acting 
in the course of his employment. The 
employer is sued by the injured third 
party, and the employer defends upon 
the grounds that he did not voluntar- 
ily employ the employee, but on the 
contrary, the employee was forced 
upon him by governmental order and 
over his strenuous objections. Obvious- 
ly it is unfair to the employer to hold 
him responsible for the acts of an 
employee he was compelled to employ; 
also it would be unfair to the injured 
third party to relieve the employer of 
responsibility. 

“Whenever a person is absolutely 
compellable by law, to employ a par- 
ticular individual in a given matter, 
the law which compels him to employ 
that individual takes away his responsi- 
bility arising from the acts of that 
individual, Story, Agency, 456: James 
v. San Francisco, 6 California 528. 

Possibly we are overlooking the 
rights of the general public when we 
interfere with the freedom of the 
employer in the matter of selection of 
employees and maybe are thereby re- 
lieving the employer of his responsibil- 
ity to the public. The experiences of 
more than a century have resulted in 






an established public policy that em- 
ployers are responsible to the general 
public for injuries to the public result- 
ing from the negligence of their em- 
ployees. Is it wise to create doubts 
concerning the employers’ liability by 
dictating that he or it must hire or 
reinstate a particular individual? Is it 
fair to hold an employer liable for the 
acts of one whom the employer did not 
wish to employ? 
A. L. Voc. 


Denver, Colorado 


He’s Against 
Continued Articles 


The trend in the AMERICAN Bar 
ASSOCIATION JOURNAL to completion of 
articles on consecutive pages is to be 
commended. It is an appreciated con- 
venience, particularly to readers who 
wish to extract, for current use or 
future reference, certain of the valu- 
able material published. 


RAYMOND REISLER 
Brooklyn, New York 


Blame the Bar, 
Not the Cartoonist 


Relative to Mr. Bass’ expression of 
indignation on the portrayal of a hack 
lawyer in the comic strip, “Gasoline 
Alley” (December, 1958, issue, page 
1134), Mr. Bass knows (unless his - 
local Bar is a miraculous paragon of 
integrity) that there are dishonorable 
lawyers, just as there are dishonorable 
ministers, doctors, accountants, and so 
forth, throughout all the realm of 
human endeavor. 


is that the 
cartoonist merely reflected a concep- 


The unfortunate truth 


tion of lawyers generally held by far 
too many of our citizenry and, more 
unfortunately, one which is not en- 
tirely “fictitious”, though such conduct 
is the exception, not the rule. 

Our guns should be leveled not with 
an air of injury at the cartoonist, but 
at our associates whose actions have 
caused this misconception to become 
the “standard” in the minds of our 
people. We should direct our efforts 
toward removing such an element from 
the Bar by enforcing our usually ade- 


(Continued on page 122) 
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MODERN FACTORING 
AND HOW IT MEETS 
TODAY'S NEW 
FINANCIAL REQUIREMENTS Not long ago, an article 
Reorinnd rom the om summa. | appeared in the American 
Bar Association Journal 
| which created considerable 
©) interest. Its title was, 
[a eC) | ‘‘Modern Factoring And 


Commercial Factors Corporation 





How It Meets Today’s New 

Financial Requirements. ”’ 
Its subject is especially applicable today, as business- 
men prepare financially for the coming upswing in 
the economy. 


L sai Si ra ven Oee nd 


Because of the great number of requests we have re- 
ceived for copies of the article, we recently reprinted 
it in booklet form. We are pleased to make it available 
without cost or obligation to members of the legal 
profession. 


tne 
BUSINESS 
GROWTH 


oes a PLAN 
In addition, we invite you 


to write for copies of ‘The 
Business Growth Plan,’’ a 
16-page booklet designed 
for distribution to your 
clients. It describes in non- 
technical language how 
factoring, a specialized form of commercial financing, 
provides five major requirements for sound and profit- 
able business growth. 


For free copies please address your 
request, specifying the publication, 
and the quantity desired, to: 


Mr. Walter M. Kelly, President 
Commercial Factors Corporation 
One Park Avenue 


New York 16, N.Y. 
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GOES STOCK CERTIFICATES 
Lithographed and Steel-Litho 

Large variety of designs and colors—styles for every type of 

issue. All exquisitely produced on fine papers . . . the Steel- 

Litho Series on 100% No. 1 Rag Paper. They reflect the value 

of every issue printed on them. 


GOES CORPORATION RECORD BOOKS 


Feature all necessary Organizational Forms, presenting logical 
and precise guides to incorporating procedures. Available 
either with or without Accounting Forms. 






Corporation Seals, along with samples, prices and detailed in- 
formation of these three necessities for new corporations, as 
well as Bond Blanks and Coupon Sheets for municipal and 
industrial issues, are available at your local Corporation Out- 
fitter, Printer or Stationer. 


GOES LITHOGRAPHING CO. = cnicaco 21, ILL. 








The 


Lawyer’s Treasury 
1 VOLUME - - - $7.50 


Edited by Eugene C. Gerhart 
of the Binghamton, New York Bar 


Introduction by E. Smythe Gambrell, 
Past President of the American Bar Association 


Foreword by Tappan Gregory, 
Editor-in-Chief of the American Bar Association Journal 


For forty years the American Bar Association Journal 
has published outstanding articles by the leaders of 
our Bench, Bar, and non-legal writers on subjects of 
vital interest to the legal profession. 

The Board of Editors of the American Bar Associa- 
tion Journal by ballot has selected 46 of the 125 
outstanding articles nominated by the official family 
of your Association. The result is “The Lawyer’s 
Treasury”, a classic that is a treasure chest of know- 
ledge, value and pleasure. 

The anthology readily reveals why lawyers are 
and have always been regarded as members of a 
learned profession. 

A Christmas gift for the permanent library of lawyer 
and layman alike. 


Order your copy today. 
published with pride by 
THE BOBBS-MERRILL COMPANY, 
INCORPORATED 
730 N. Meridian St., Indianapolis 7, Indiana 
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and 

_ DACRON 
EL. REG. U.S. PAT. OFF. 


=. are 
trademarks, 
too! 


As his peaked, feathered cap identifies Robin 
Hood, our trademarks identify the unique 
qualities and characteristics of two of our 
modern-living fibers. ‘‘Orlon’’* distinguishes 
our acrylic fiber; ‘‘Dacron’’*, our polyester 
fiber. As we use and protect these trademarks, 
they become more meaningful and valuable 
both to consumers and to the trade. 

For handy folders on proper use of the trade- 
marks “‘Orlon”’ and “‘Dacron’’, write Product 
Information, Textile Fibers Dept., Section 
AB, E. I. du Pont de Nemours & Co. (Inc.), 
Wilmington 98, Delaware. 


TEXTILE FIBERS DEPARTMENT 


REG. U. s, PaT. OFF. 


BETTER THINGS FOR BETTER LIVING...THROUGH CHEMISTRY 





ew onal 
one using these trademarks, always remember to: Distinguish “Orlon” and “Dacron”— Capitalize, use quotes or italics, or otherwise distinguish by color, lete 

or Ing, : rt work, etc. Describe them—Use the phrase “Orlon” acrylic fiber (or “Dacron” polyester fiber) at least once in any text. Designate them—In a footnote 

otherwise designate “Orlon” as Du Pont’s registered trademark for its acrylic fiber and ‘‘Dacron” as Du Pont’s registered trademark for its polyester fiber, 
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obtained. 


it with us? 


345 Hudson Street 





SECURITY VALUATIONS 


for Estate and Gift 
Tax Purposes 


When there is question as to the value of a security 
for tax or planning needs, careful analysis of all 
pertinent factors and circumstances bearing on value 
is essential if sound and reliable results are to be 


Our firm’s experience in this field is unusually ex- 
tensive and varied, covering hundreds of studies of: 


e¢ Closely-held corporation stocks 

¢ Controlling and minority interests 

e Listed stocks in large block holdings 

e Stocks bearing restrictive provisions 
All analyses are prepared by a highly-qualified staff 
thoroughly seasoned in this work. Reports are com- 
prehensive and fully documented, with conclusions 


supported factually and analytically. Authoritative 
testimony is available on studies made. 


When you have a valuation problem, why not discuss 


Write E. R. Lamp, Dept. L 


STANDARD RESEARCH CONSULTANTS, INC. 


(Subsidiary of Standard & Poor's Corporation) 
New York 14, N. Y. 







OF TIME and 





HIGHER EARNINGS 


DAILY LOG 
for 
LAW YVTERS 


EFFICIENT RECORDS mean 
more PRODUCTIVE USE 














DAILY LOG RECORD FORMS 
act as ‘‘headquarters”’ for all data 
necessary to plan your work more efficiently 
—help you get things done on time—keep your 
practice on a smooth running basis day after 
day. You and your secretary will have a ‘‘stand- 
ard practice’’ on all essential data—charges, 
receipts, payroll, listing of business. Adapt- 
able to any practice—pays for itself in billings 
normally forgotten. 


Complete set of forms for one year. .$ 6.50 
Forms bound in top quality 

OI 6:5 as oer av ewes 11.45 
Pro-rata price—60¢ per month for balance of 
year. Satisfaction Guaranteed. 


The COLWELL COMPANY 
250 University Ave., Champaign, Illinois 
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quate rules and statutes, by raising our 
educational and admission standards, 
and by promoting better public rela- 
tions to let the public know how many 
fine lawyers there are whose ethical 
practices and valuable services are 
buried by the occasional smear given 
the profession by the sharp, the em- 
bezzler or the hack. 

Our professional sins will not be 
atoned by declaring that we are with- 
out sinners. 

WituiaM C. Harris 
Tallahassee, Florida 


Comic Strips 
and Lawyers 

A mass circulation comic strip, 
“Gasoline Alley”, recently depicted a 
elistasteful attorney creating a claim, 
arguing vociferously about his contin- 
gent fee and attempting to sell out his 
client to the defendant. As we might 
expect, a member of the Bar rose in 
fury at this in the December, 1958, 
issue of the JOURNAL and urged “every 
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local, state and national bar associa- 
tion” to condemn this “unjustified 
vilification”. 

What an inspiring idea. Form a 
condemnation committee! ! 

Condemn Shakespeare for King 
Henry V1: “The first thing we do, let’s 
kill all the lawyers.” 

Condemn Charles Dickens for his 
Pickwick Papers. 

Condemn Benjamin Franklin. He 
had the temerity to comment, “A coun- 
tryman between two lawyers is like a 
fish between two cats.” 


Condemn Carl Sandburg for “The 


Lawyers Know Too Much”: 


Why is there always singing 
When a lawyer cashes in? 

Why does the hearse horse snicker 
Hauling a lawyer away? 


The legal profession, above all 
others, must surely recognize the fright- 
ful dangers inherent in pressuring 
public media to conform to the stand- 
ards of any particular interest. Piti- 
fully, the American audience has de- 


generated into innumerable, hyper- 
sensitive pressure groups, each deter- 
mined to compel novelists, playwrights, 
newsmen, caxtoonists and performers 
to sterilize their comments. 

Our Bar must look with confidence 
upon comments in the passing scene. 
We must recognize that we do not 
stand to gain by sniping at creators of 
the spoken or written word. If we are 
concerned with our reputation in the 
community, the answer is to do good 
works. Eliminating the symptoms of 
an illness is of no use. The best ap- 
proach, by far, is to root out the 
disease. 

Joseru L. STEINBERG 
Hartford, Connecticut 


Qualifications of 
Supreme Court Members 
In the December issue of the 
JourNaL, in the sketch of Judge Stew- 
art by Earl F. Morris, occurs the fol- 
lowing: “It is natural that as he is 
elevated to the Supreme Court, the Bar 
and the public should ask what manner 
(Continued on page 124) 
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Try LAW WEEK for 3 months 
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LAW WEEK safeguards you against missing a single point 
of legal importance . . . saves your time 
by greatly reducing your reading load! 
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of judge has Justice Stewart been and 
is he likely to be.” 

Would not this sentence strike a 
visitor to our shores as rather puz- 
zling? Is it possible, he would ask, 
that a man can be elevated to the 
Supreme Court about whose qualifica- 
tions the Bar, not to speak of the 
public, is so little informed that it has 
no idea what manner of judge he has 
been or is likely to be? 

Would he not be still more puzzled 
if he were informed that not only can 
this happen, but has now actually hap- 
pened three times in a row? In the 
case of another of the three men ap- 
pointed in recent years, his qualifica- 
tions were so completely unknown that 
the President of 
thought it necessary to assure us that 


our Association 
the new appointee was highly recom- 
mended by the Chief Justice of his own 
state! 

Would it not be in order for our 
Association, at its next Annual Meet- 
ing, to put itself on record to the effect 
that, especially in view of the present 
activist trend of the Court, the people 
are entitled to have appointments to 
the Court confined to men whose ju- 
dicial statesmanship, as well as their 
professional qualifications, have been 
long and well known to the Bar, if not 
indeed to the country as a whole? 

All this is said without any intention 
to reflect upon the ability of the jus- 
tices referred to. It is entirely possible 
that in time to come each of them may 
yet demonstrate the possession of qual- 
ities which at the time of their appoint- 
ment had not yet become a matter of 
public knowledge. 

Lewis MAYERS 
New York, New York 


Federal Troops 
and States’ Rights 

In the debate on the invasion of 
Little Rock it would seem not inap- 
propriate to explore the question: “Un- 
der what authority may taxes be col- 
lected in South Dakota or Arkansas for 
the federal 
troops in a stand against the people of 
any state? 

The U. S. Constitution (first para- 
graph, Section 8, Article I), empowers 


purpose of supporting 
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Congress to lay and collect taxes “to 
provide for the common defense of the 
United States”. And this declaration 
has been held to be words of limitation 
and therefore requiring a strict inter- 
pretation. 

Maybe someone will contend at 
length that the use of federal troops in 
Arkansas comes under the “general” 
welfare clause, although the fuss was 
confined to a single schoolhouse at 
Little Rock. 

Cuarwes R. Hayes 
Deadwood, South Dakota 


“Unalienable Rights” 
in Red China 

I am enclosing herewith a clipping 
from the New York Times of Sunday, 
November 9, 1958, entitled: “Red 
China Builds ‘Model’ Commune”. 

It seems to me that report illus- 
trates very vividly the difference be- 
tween life in our world and life in the 
Communist slave countries. Forcing 
people to live in these “communes” 
violates every one of the provisions of 
our Bill of Rights, and every one of 
what the Declaration of Independence 
the unalienable Rights with 
which we were endowed by our Cre- 


called 


ator. 

Will our good friends, the people of 
China, submit forever to these out- 
rages? I, for one, cannot believe it. 

ALBERT Hirst 
New York, New York 


American Industry 
Invaded by Russia? 

Russia has begun the invasion of 
American industry. The New York 
Times of November 29 reported that 
the Soviet Government has concluded 
an agreement to sell $13,500,000 worth 
the Dow 
Company. The current world market 


of benzene to Chemical 
price of benzene is thirty-one cents per 
gallon, six cents more than the contract 
price. 

of this nature fore- 


shadow a more concerted attempt by 


Transactions 


Khrushchev in his campaign to under- 
mine the American economy. It is ir- 
relevant to the Soviet chemical trust, 
an appendage of the Communist re- 
gime, whether or not a business deal 
is profitable, as long as their goal of 
world conquest is served. 





What it does portend is an economic 
invasion of our domestic market with 
political motivation. This is implied as 
one of the primary purposes of Khrush- 
chev’s new seven year plan—bury 
America, the industrial base of the 
free world, with the products of Rus- 
sian slave labor. 

Last spring, Allen W. Dulles, Direc- 
tor of the Central Intelligence Agency, 
gave a speech before a meeting of the 
United States Chamber of Commerce. 
He declared: “Whereas, Soviet gross 
national product was about 33% of 
that of the United States in 1950, by 
1956 it had increased to about 40%, 
and by 1962 it may be about 50% of 
our own.” 

We must rapidly expand our indus- 
trial base. The unit cost of production 
generally has to be still more dras- 
tically reduced. 

Under these circumstances, industry- 
wide planning as to marketing and 
production becomes a necessity. Busi- 
nessmen and industrialists must join 
together to carry out a prolonged eco- 
nomic offensive for the survival of 
America as a first rate power. 

Nevertheless, vast changes must be 
made in our antitrust laws before an 
effective program of economic expan- 
sion can even be put on paper. Many 
business organizations have refused to 
expand their activities because of the 
danger of government prosecution un- 
der the Sherman Act or companion 
legislation. 

Under the present law, it is illegal 
for enterprises competitively engaged 
in interstate commerce to consult 
among themselves in respect to market- 
ing of their products. This has been 
held to be a restraint of trade. At the 
same time labor unions may monop- 
olize an industry or even a segment 
of our entire economy. 

It is the high cost inflicted by this 
labor monopoly upon the American 
economy which has inhibited our in- 
dustrial expansion. Our standing in 
foreign trade, the next battlefield of 
the American-Soviet conflict, has suf- 
fered accordingly. Through the vari- 
ous antitrust laws, vital areas of our 
economy have been insulated from the 
effects of competition and the vicissi- 
tudes of a free market. The government 

(Continued on page 126) 
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“a magnificent job, and 


every lawyer in America 
THE DOCKET SERIES by a distinguished group of law librarians and professors 


* That plaudit came from Arthur John Keeffe’s full 
page review of No. 11 in THe Docker Series: Deans’ 
List of Recommended Reading. 

His comment might well apply to all 12 titles in 
this popular, inexpensive series of readers to pro- 
vide lawyers and law students with carefully se- 
lected, well-edited readings in relevant areas of law. 
All have been collected by recognized specialists in 
their respective fields. 

Tue Docker Series offers low-priced handy 
pocket-size volumes in clear, legible type for easy 
reading. 

Indeed, these 12 highly informative and instruc- 
tive little books are, “Particularly important for 
lawyers who do not have access to good libraries...” 
American Bar Association Journal. 


it ought to be on the desk of 


77 —AMERICAN BAR 
ASSOCIATION JOURNAL* 








Vol. 1 THE HOLMES READER 





THE DOCKET 
SERIES Vol. 2 THE FREEDOM READER 

PAPERBACKED Vol. 3 THE MARSHALL READER 
$1. each— Vol. 4 THE WILSON READER 
12 for $10. Vol. 5 THE WEBSTER READER 








Special — TOOLS FOR LAWYERS — 3 for $9.00 


BRIEF WRITING AND ORAL ARGUMENT 
By Prof. Edward D. Re, St. John University Law School, 
1957, 192 PR; $4.50. Writes John A. Wilson in the Feb. 1958 
American Bar Association Journal: “ . a useful book 
whose relative brevity is an asset ... Experienced lawyers 
will find it valuable.’ 


HOW TO PRACTICE LAW EFFECTIVELY 
By Prof. John S. Bradway, Duke University Law School. 
1958, 96 pp., $2.75. A practical manual to assist the prac- 
titioner with the specific problems of clients. Reviews 
techniques of fact-finding, legal research and diagnosis. 


PRACTICAL MANUAL OF STANDARD LEGAL CITATIONS 
By Miles O. Price, Law Librarian, Columbia University Law 
School. 1958, 128 pp., $3.50. An indispensable tool for 
answering all questions about proper form, style and tech- 
nical aspects of legal —— A recognized guide to the 
correct citation of sources and authorities. 











SAVE MONEY — Mail This Coupon Today! 


Vol. 6 THE MEDICO-LEGAL READER 
Vol. 7 THE BRANDEIS READER 
Vol. 8 THE AMERICAN JURISPRUDENCE READER 
Vol. 9 THE ALEXANDER HAMILTON READER 
Vol. 10 THE FREDERICK WILLIAM MAITLAND 
READER 
Vol. 11 DEANS" LIST OF RECOMMENDED READING 
Vol. 12 THE AMERICAN CONSTITUTIONAL LAW 
READER 
Special Offer to American Bar Association Journal Readers! 


OCEANA PUBLICATIONS, Inc. 

Dept. BJ2. 80 Fourth Ave., New York 3, New York. 
Send me the books indicated below: 
DOCKET SERIES—Vol. Nos. 1-2-3-4-5-6-7-8-9-10-I1 - 12 
C Paperbound $1.00 each 12 titles $10.00 





CI BRIEF WRITING AND ORAL ARGUMENT $4.50 lL an 
(J HOW TO PRACTICE LAW EFFECTIVELY $2.75 i 59.00 
CO MANUAL OF STANDARD LEGAL CITATIONS $3.50 ; 


I enclose [] check [] money order for $...... to cover 
books chosen. Remittance must accompany order. Add 
3% sales tax in N.Y.C. 
NAME (Please print) 
ADDRESS 
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A Service for Our Readers. . . 
A limited number of copies of the twelve 1959 issues of the 
AMERICAN BAR ASSOCIATION JOURNAL 
(Volume 45) 


will be available in permanently bound form for libraries, bar associations and others. 


Price $5.25 





Hite 


This includes the cost of twelve issues of the 
JouRNAL, binding, shipping and handling. These 
bound volumes will be shipped shortly after Jan- 
uary 1, 1960, to subscribers who place their orders 
before April 1, 1959. Subscribers need not send in 
their copies of the JourNAL. The bound volume 
will be made up from our stock of fresh copies. 
The binding will be a modern, attractive sapphire 


Send your orders to 


blue buckram with genuine gold lettering, with 
the owner’s name imprinted on the front cover. 

This service is ideal for libraries and bar associ- 
ations that keep a permanent file of the JouRNAL. 
It eliminates the necessity of saving and storing 
the individual issues as they are succeeded by 
later numbers. It makes it unnecessary to bind 
torn, dirty magazines and solves the problem of 
replacing lost issues. 


American Bar Association Journal, 1155 East 60th Street, Chicago 37, Illinois 
with your check or money order for $5.25 


No orders can be accepted after April 1, 1959. This 
offer is made on a limited basis, first come, first served. 
Subscribers who now have issues they wish bound 
may ship them to Bookshop Bindery, 5809 West Division 


Street, Chicago 51, together with full remittance for 
binding at the rate of $4.85 per volume. Bound volumes 
will be returned prepaid within thirty days after receipt. 
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(Continued from page 124) 


has, in effect, subsidized the marginal 
and sub-marginal producer. Inefficiency 
was thereby made profitable. 


A national emergency is now upon 
us. We are engulfed in the incipient 
stages of a world-wide trade war. 
America cannot efficaciously gird for 
battle with an economy entangled in 
antiquated doctrine. 

I. FRANK MILLER 
Brooklyn, New York 


Let Lawyers Be Lawyers 
—Not Politicians 

Having plenty of leisure time on 
hand as a result of “country-town” 
practice, I have been a most avid 
reader of the JouRNAL and while enjoy- 
ing most of the articles, I profess that 
“Views of Our Readers” is my favorite 
section, for reasons too numerous to 
mention. 

Which brings us down to my pet 
peeve: Why do so many of our pro- 
fession hold themselves out as “law- 
yers” when in actuality they are “pro- 
fessional” politicians? It is only right 
and just that all attorneys should take 
an active and earnest interest in our 
government and its officials but the 
point is: are you a lawyer in both fact 
and presumption or are you a poli- 
tician? 

I have known a number of lawyers 
who, immediately on graduation from 
school and garnering the “all impor- 
tant” license, run for some public 
office. Frankly, their reasons are very 
practicable—they like to eat! The 
tragedy is that they become accustomed 
to that “regular” salary and_ the 
honor(?) that may accrue to them by 
way of being a “public official”. Then 
they become obsessed with such power 
and influence as they may exert and 
the ego becomes considerably inflated. 
The motive for running for office is 
not idealistic in any sense but a matter 
of money, thirst for power, thirst for 
publicity, and the bolstering of the 
great “I Am”! 

I am not one to condemn a lawyer 
for desiring to eat regularly and enjoy 
his portion of this world’s goods, but 
I object strenuously when such office 
holders hold themselves out as “law- 
yers” in the true sense of the word. 
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There may be, and have been, in the 
past, some public officials who were 
really “great lawyers” such as some of 
our esteemed judges. It is my belief 
that few of us can qualify as true law- 
yers and professional politicians at the 
same time. The politician must endeavor 
to please everyone; the true lawyer must 
endeavor to please his client! This is 
inconsistent. An attorney must subordi- 
nate either the practice of law or the 
practice of politics. Either of these is 
a fulltime job. 1 have not yet con- 
tacted the lawyer whose primary object 
is politics whose ability as a lawyer 
would rate my acclaim. This is no re- 
flection on them, as it is impossible that 
the polished office holder can have time 
to thoroughly brief himself on the law. 

The politician-attorney should be 
very careful that his “political” actions 
shall reflect only on him as a politician, 
not as a true advocate of the law—for 
such causes great harm to our beloved 
profession. 

Our ideal lawyer, should test his 
every action, by constantly reminding 
himself: “Am I advocating my client’s 
cause with all of the ability, energy 
and resourcefulness at my command 
and in such manner as to command 
the respect of my brethren and in 
accordance with the finest ethics of my 
profession?” 


To head off any snide remarks, I say 
here and now that I also ran for a 
public office and was defeated. It was 
a disappointment, of course, but now, 
in a way I derive a great deal of satis- 
faction out of the fact that I firmly 
believe that I have learned more of the 
law since that time because I became 
strictly an attorney at law. I admit 
that I love the active practice of law 
more and more—lI like to work with 
people in the intimate relationship of 
lawyer-client. It is much more soul 
warming to me to successfully conclude 
some problem of one of my clients— 
and I have been much closer to him 
as his lawyer than as his “public 
official” who cannot afford to show 
“too much” friendliness because it 
may offend some other voter. 

As a lawyer in fact, I hearken to the 
words of Judge Oliver Wendell Holmes 
who said: “We all, the most unbeliev- 
ing of us, walk by faith. We do our 
work and live our lives not merely to 


vent and realize our inner force, but 
with a blind and trembling hope that 
somehow the world will be a little 
better for our striving.” 


Let our lawyer-politicians strive so 
to serve in their capacities that they 
reflect credit on their political beliefs 
as men; let our practicing lawyers 
strive to serve their clients in a manner 
reflecting credit as advocates. 


Do not be inconsistent: either per- 
form as a politician, without attempt- 
ing to influence people that you are a 
“hot-shot” lawyer; conversely, do not 
pose as a “hot-shot” politician when 
in reality, you are a practicing lawyer. 
The vast majority of us cannot be both. 
Know yourself and be yourself. 


EARLE D. GARRISON 
Seymour, Texas 


Are Juries 
an Anachronism? 

On reading the letter of Mr. James 
V. Kenny appearing in the December, 
1958, number of your JouRNAL, may I 
make the following observations. 


As a scientific process for determin- 
ing the truth with respect to physical 
or mathematical and other technical 
facts in a contest between litigants, a 
jury trial under our system is, by gen- 
eral acceptance, to say the least, an 
anachronism. But, where the imponder- 
ables enter in, that is those things 
which cannot be measured or deter- 
mined by the slide rule or the test tube, 
such as questions of character, truth- 
fulness, honesty, the state of mind, the 
emotions, as these are evidenced in the 
spoken word, or the actions and the 
conduct of a witness, who will say that 
the verdict of twelve mature men of 
ordinary human intelligence and ex- 
perience in life, does not carry more 
weight than the opinion of any one 
single human being, no matter how 
learned and competent? 


The problem: To find a practicable 
way by which the two factors in the 
process of ascertaining the truth in a 
court trial, the one dealing with the 
ponderables, and the other with the 
imponderables, where both are in- 
volved, can be made to function co- 
operatively toward a conclusion, which 
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will not offend the common prudence 
of mankind. 


A task for lawyers, singly and or- 
ganized, which seems to deserve much 
more attention and serious application 
than has been accorded it in the march 
of progress, is that of trying to keep in 
step with, if not surpass, those engaged 
in pursuits other than the law. 


Gustav DETJEN 


St. Louis, Missouri 


Lawyer Accountants and 
the New Code 

Regarding the relationship between 
lawyers and accountants as noted by 
Judge Jameson (44 A.B.A.J. 1049), it 
would seem that a person who is quali- 
fied as a lawyer and as an accountant 
should not be precluded from holding 
himself out as accountant and lawyer 
for any reasons except that he may 
offer severe competition to attorneys 
and accountants who have not spent 
valuable time and money in preparing 
themselves to cope with the dual as- 
pects of taxation and of business law. 


There is an obvious fallacy in the 
argument set forth by advocates of the 
proposed Code. It is said that the 
lawyer-certified public accountant oc- 
cupies a “schizophrenic position as a 
lawyer with a duty of loyalty to his 
client and as a C.P.A. with a duty of 
impartiality”. Despite the conflict of 
interest noted in this statement, we 
find in the conclusion of the proposed 
Code the assertion: “Operating within 
the framework of this Code the lawyer 
still may utilize knowledge and train- 
ing in accounting to become a better 
lawyer.” etc., which implies that there 
is some necessity for harmonizing the 
functions of attorney and accountant 
in many instances to the great advan- 
tage of the client. 


Why. then, except that it would be- 
come » thorn in the side of the man 
with less training, should a man not be 
allowed to hold himself out as pos- 
sessing both skills if it is admittedly to 
@ prospective client’s advantage to be 
able to seek out a person who is so 
trained ? 


Mark ROLLINsON 
Washin-ion, D. C. 
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From the Frying Pan into the Fire: 


Swindlers and the Securities Acts 


by William F. White ¢ of the Oregon Bar (Portland) 


The common law action of deceit was highly technical and often allowed 


a clever swindler to escape any prosecution whatever for his schemes. Mr. 
White writes that the Securities Act of 1933 and the Securities Exchange 


Act of 1934 offer an effective plug for the hole left open by the common 


law. In several recent cases, as he shows, the federal courts have used the 


Securities Acts and the rules of the Securities and Exchange Commission 


against confidence men. 





That a lie which is half a truth is ever 
the blackest of lies, 

That a lie which is all a lie may be met 
and fought with outright, 

But a lie which is part a truth is a 
harder matter to fight. 

Tennyson, The Grandmother, Stanza 8 


Today, more often than not, the 
clever swindler will cast aside the bold- 
faced lie as a tool of his trade for the 
more subtle and effective use of half- 
truths, false promises, exaggerated 
opinions of value and the like. He will 
spin these assertions into a fraudulent 
scheme calculated to place himself just 
above and beyond the staid common 
law remedy for fraud and deceit. His 
scheme, if well executed, will partake 
the pretension of an honest business 
venture with every transaction being 
just within the border of the law for 
the unlawful purpose beyond the law 
of “sheering a lamb” and then escap- 


ing detection or later recoupment by 
his V it tim. 


It is not difficult to see how swindlers, 
Who are governed only by the cupidity 
of sellers and the gullibility of buyers, 
can ri a fraudulent scheme, when they 
put thir minds to it, in order to out- 


run common law concepts of fraudu- 
lent dealing which have been with us 
since memory runneth not to the con- 
trary. And it is little wonder that 
Newsweek reports that each year 
throughout our nation swindlers by 
a variety of fraudulent schemes bilk 
many citizens of millions of dollars.! 

This article deals with a modern 
civil remedy tailored to handle most 
fraudulent schemes. It pertains to a 
remedy in the federal courts which 
recently emerged from Section 10(b) 
of the Sécurities Exchange Act of 
1934? and Rule X-10B-5 of the Securi- 
ties and Exchange Commission.* This 
remedy, commonly known as the X- 
10B-5 action, has as its core the pur- 
chase or sale of a security. However, 
it will be shown that the X-10B-5 ac- 
tion is broader in scope than most 
lawyers realize and has the potentiality 
of developing into a general remedy 
capable of dealing with many of the 
intricate swindles of these times. Be- 
fore considering the development of 
the jurisdictional basis for an X-10B-5 
action, it may be well for a moment to 
appreciate why a modern approach to 
fraud is needed. 


The Common Law... 
The Concept of Deceit 


The common law denounced fraud 
and gave the victim of a swindle the 
tort remedy of deceit. The early com- 
mon law courts then felt that in the 
affairs of business the charge of deceit 
was so odious and akin to thievery that 
it promptly set up innumerable de- 
fenses to the action, any one of which 
would defeat recovery.4 Even though 
a misrepresentation might have been 
made, the element of scienter came into 
play and often permitted the defendant 
to deny he had knowledge of the 
falsity of the statement made and free 
himself of liability because he had 
been an “honest” liar instead of a dis- 
honest one. Or the defendant could 
come into court and claim that the 
misrepresentation after all wasn’t in 
respect to an existing fact, but rather 
was a prediction or a promise or even 
a “puffing” opinion; or, if the mis- 
representation was as to a fact, that 
the fact was not material; or, if it was 
a material fact, that the victim didn’t 
rely upon it anyway.° 

The six elements of common law 
fraud served only as navigational aids 
to pilot the swindler around the rocks 
and shoals of the common law. It 
wasn’t long before the experienced 





1. Swindlers Never Say Die, Newsweek, 
April 25, 1957. 

2. C. 404, $1, 48 Stat. 891, 15 U.S.C. §78j(b). 

3. 17 Cong. Fed. Reg. 240, 10B-5. 

4. Dery v. Peek, 14 App. Cases 337 (1889). 

5. Shulman, Civil Liabilities and Securities 
Act, 43 Yate L. J. 227. 
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swindler found he could accomplish 
his nefarious mission just as well by 
the use of half-truths, false promises, 
exaggerated opinions and rosy pre- 
dictions, and at the same time circum- 
vent the common law. While some 
common law jurisdictions have some- 
what modified these strict concepts of 
fraud, others have not. Even in the 
best judicial climate there always re- 
mains the troublesome determination 
of whether a misrepresentation is one 
of fact or merely a promise or an 
opinion or a prediction. . 

A new and different approach is re- 
quired in order to handle effectively 
in court the type of swindler who 
plans well to counter the elements of 
deceit; who perhaps compromises his 
victim and engages in an aftermath of 
“lulling” activities that make so many 
frauds appear so stale at the time of the 
trial. While the concept of the fraudu- 
lent scheme is not strictly foreign to 
the common law® its development has 
mostly occurred in the federal courts 
under the mail fraud statutes? and the 
securities laws. The idea of the fraudu- 
lent scheme concept is to let the 
swindler concoct any kind of a chain 
of deceptive events that he may wish 
and then denounce him, providing the 
events are sufficient to establish a frau- 
dulent purpose. A fraudulent purpose 
may often be inferred from a series of 
seemingly isolated acts of the swindler, 
even though each act by itself may 
appear unimportant.* The courts have 
held that any combination of facts 
constitutes a scheme if sufficient facts 
are shown to prove a fraudulent pur- 
pose.® Liability because of a fraudu- 
lent purpose is no new thing.!° 


Development of the 
X-10B-5 Civil Action 

It has only been within the last 
fourteen years that the federal courts 
have concluded that, when Congress 
enacted the Securities Act of 193311 
and a year later the Exchange Act of 
1934,'° there should be spun off of 
certain sections of these companion 
acts by implication certain civil lia- 
bilities for those who violated this 
legislation.!* The chief purpose of 
these acts was to regulate the issuance 
of securities and transactions upon the 
national stock exchanges as well as in 
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other phases of the organized securi- 
ties market. Recognizing that securi- 
ties constitute intricate merchandise, 
the acts expressly provide for particu- 
lar civil remedies in specific situations. 
In addition to these expressly stated 
civil remedies, the courts recently have 
found by inference additional civil 
remedies available to any person any- 
where who has been defrauded in a 
securities transaction, whether within 
or without the organized securities 
market.!* Such a view was taken by the 
courts in order to implement the broad 
purpose of Congress found in these 
acts to prevent fraud in the transaction 
of any security whether inside or out- 
side of the organized market. Although 
the courts have found civil remedies to 
be inferred from several sections of 
both of these acts, this article will be 
primarily addressed to the most gen- 
eral civil remedy impliedly granted to 
a person defrauded in either the pur- 
chase or sale of a security by Section 
10(b) of the Exchange Act and Rule 
X-10B-5. 

To begin with, Section 10(b) of the 
Exchange Act of 1934 reads: 


It shall be unlawful for any person, 
directly or indirectly, by the use of any 
means or instrumentality of interstate 
commerce or of the mails, or of any 
facility of any national securities ex- 
change... 

(b) To use or employ, in connection 
with the purchase or sale of any se- 
curity registered on a national secur- 
ities exchange or any security not so 
registered, any manipulative or decep- 
tive device or contrivance in contraven- 
tion of such rules and regulations as 
the Commission may prescribe as 
necessary or appropriate in the public 
interest or for the protection of in- 
vestors. 


By its terms, the foregoing Section 
10(b) required a rule of the Securities 
and Exchange Commission to make 
the section operative. At this time the 


6. Stewart v. Wright (1904) 130 Fed. 905. 

7. Frauds and Swindles, 18 U.S.C. §1341. 

8. Nassan v. United States, 126 F. 2d 613 (4th 
Cir., 1942): Deaver v. United States, 155 F. 2d 
740 (D.C. Cir., 1946). 

9. Holmes v. United States, 134 F. 2d 125 (8th 
Cir., 1943). 

10. er v. United States, 161 U.S. 306, 40 
L. ed. 709 (1896). 

o i. C. 38, Title 1, §1, 48 Stat. 74; 15 U.S.C. 
§77a. 

12. Note 2. 

13. Private rights of action neve been implied 
from: pocuriees, Ast of 1933, §17(a)—Osborne 
v. Mallory, Seen. S68. (S.D.N.Y., 1949); 
Exchange "act hs 1934 from the eg Fg sec- 
tions thereof: §6(b)—Baird v. Franklin, 141 


Securities Act of 1933 already had a 
general anti-fraud statute embodied in 
its Section 17(a),!° but it was limited 
to frauds in connection with the sale 
of securities. Very astutely the Com- 
mission in 1942 implemented Section 
10(b) of the Exchange Act with its 
Rule X-10B-5.16 This new rule bor- 
rowed the language of Section 17(a) 
of the Securities Act of 1933, but made 
it applicable to both sellers and pur- 
chasers. Rule X-10B-5 reads: 


It shall be unlawful for any person, 
directly or indirectly, by the use of 
any means or instrumentality of inter- 
state commerce, or the mails, or of any 
facility of any national securities ex- 
change, 

(a) To employ any device, scheme, 
or artifice to defraud. 

(b) To make any untrue statement 
of a material fact or to omit to state a 
material fact necessary in order to 
make the statements made, in the light 
of the circumstances under which they 
were made, not misleading, or 

(c) To engage in any act, practice, 
or course of business which operates or 
would operate as a fraud or deceit 
upon any person, 

in connection with the purchase or 
sale of any security. 

As can be seen, Rule X-10B-5 pre- 
sents a more comprehensive and less 
strict criterion of fraud than that of 
the common law. Subdivision (b) of 
the rule makes false statements and 
half-truths unlawful. 
terms of fraud and, as a consequence, 
little if any proof of scienter appears 
necessary in order to establish a viola- 
tion. On the other hand, subdivisions 
(a) and (c) of the rule denounce 
fraudulent devices, schemes, artifices, 
practices and courses of business which 
are used to defraud. Unquestionably 
the gravamen of (a) and (c) is a 
fraudulent purpose. These subdivisions 
of the rule are most promising not 
only because they justify a broad scope 
evidence to 


It speaks not in 


in the admissibility of 


1944), cert. denied in_ 323 U.S. 
737; §7(a- d)—-Remar_v. Clayton Securities 
Corp., 81 F. Supp. 1014 (D. Ct., Mass., 1949); 
§10(b)—Slavin v. Germantown Fire Ins. Co., 
174 F. 2d 799 (3d Cir., 1949); §11(d) (2)—Haw- 
kins v. Merrill Lynch, Pierce, Fenner & Beane, 
85 F. Supp. 104 (W.D., Ark.., 1949); S18 (o) tL 
Osborne v. Mallory, 86 F. Supp. 869 (S.D.N.Y., 
1949); §17(a)—Hawkins v. Merrill 2 PS 
Pierce, Fenner & Beane, 85 F. Supp. 104 ( 
as 1949). 

Fratt v. Robinson, ae F. 2d 627, 630, 37 
ALR 2d 636 (9th Cir., 1953). 

C. 38, Title 1, fi7, a8 Stat. 84, 15 U.S.C. 
s778. Amended August 10, 1954 to include ‘‘of- 
fer” ro * ee as “sale” by c. 667, Title 1, §10, 68 
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prove a scheme but also because they 
cover the situation where the swindler 
has the duty to make a full disclosure 
but instead remains silent. Typical of 
this last situation is fraud by a “cor- 
porate insider” who has special knowl- 
edge of the worth of securities and 
purchases them from an unwary stock- 
holder without making any representa- 
tions whatsoever.!7 


Neither Section 10(b) nor Rule 
X-10B-5 expressly spells out either a 
civil liability or a civil remedy. Never- 
theless, the federal courts have found 
both under the amazingly simple theory 
that it becomes a common law tort for 
a person to violate a statute which has 
been enacted to protect a particular 
class of individuals.'* This tort theory, 
which is grounded upon nothing more 
than judicial inference of legislative 
intent, is neither startling nor new.'® 
As simple as this theory may be, its 
application to any provisions of these 
securities laws was far from simple and 
in fact entailed a profound analytical 
problem. Until the federal courts em- 
ployed a keen analysis of this compli- 
cated legislation, it appeared that by 
the rule of statutory construction, 
expressio unius exclusio alterius, the 
several expressly provided civil reme- 
dies would foreclose any inference of 


other like remedies. 


It was not until 1944 that a court 
applied the tort theory to either the 
1933 or 1934 acts in order to find an 
implied civil remedy for a defrauded 
investor. The United States Court of 
Appeals for the Second Circuit in 
Baird v. Franklin, 141 F. 2d 238 (2d 
Cir, 1944), which involved a_ civil 
action against officials of the New York 
Stock Exchange by those who had lost 


securities in the Richard Whitney 
affair. held that Section 6(b) of the 
Exchange Act of 1934 necessarily 


implied a eivil remedy to a defrauded 
investor lest the act become a snare 
and delusion to those whom it sought 
to protect. Two years later, in 1946, 
a court for the first time applied this 
tort theory to Section 10(b) and Rule 
X-10B-5 in order to give an investor 
a civil cause of action. This landmark 
deci-ion was handed down by Chief 
Jud» William H. Kirkpatrick of the 
United States District Court for the 


Easicrn District of Pennsylvania in 


Kardon v. National Gypsum Co., 69 F. 
Supp. 512, and its rationale has since 
become generally known as the Kardon 
doctrine. Since 1946 the Kardon doc- 
trine has been followed and fortified 
by two score or more decisions of 
various United States District Courts, 
and it has been accepted by the United 
States Courts of Appeals in the Sec- 
ond,?° Third?! and Ninth?? Circuits. 
The United States Supreme Court has 
not, as yet, passed upon it. 


Jurisdictional Requisites 
Have a Broad Base 

Two facts must appear before a 
federal court can take jurisdiction of 
an X-10B-5 action. First, it must be 
shown that the defendants violated 
Rule X-10B-5 in connection with either 
the purchase or sale of a security and, 
second, it must be shown that the 
defendants, in so doing either directly 
or indirectly used some means or in- 
strumentality of interstate commerce 
or the mails or a facility of a national 
securities exchange. Once these two 
essentials are evident, the federal court 
takes jurisdiction under the laws of 
the United States without regard to 
whether or not there is diversity of 
citizenship between the parties. The 
significance of this is that the federal 
court is permitted to bring into play 
the wealth of federal decisions respect- 
ing fraudulent schemes that have de- 
veloped through the years in connec- 
tion with comparable mail fraud stat- 
utes, and the federal court need not be 
bound by local state decisions as would 
be the case if jurisdiction were based 
upon diversity of citizenship. However, 
what is most advantageous to the de- 
frauded is seeking to 
catch up with swindlers through em- 
ployment of an X-10B-5 action is the 
fact that Section 27 of the Exchange 
Act of 1934 gives the federal court 
authority to extend its process beyond 
state lines and into any part of the 
United States.** Of like practical bene- 
fit to the plaintiff in an X-10B-5 action 
is the availability of the modern dis- 
covery procedure found in the Federal 
Rules of Civil Procedure, which is not 
always found in other courts. 


investor who 


Before concluding that the two juris- 
dictional requisites make the X-10B-5 
action a special rather than general 
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remedy or that the particular fraud 
situation with which you are con- 
cerned cannot meet such requisites you 
should ponder well: 

(1) The broad definition of the term 
“security” 

(2) The permissibility of indirect 
use of interstate instrumentalities or 
the mails; and 

(3) The extent to which the pendent 
jurisdiction of the federal court will 
permit it to take jurisdiction over an 
X-10B-5 case where both securities 
and non-securities are commingled in 
the same fraudulent scheme. 

Under present usage the term 
“security” has a generous scope far 
beyond its literal meaning.?4 In de- 
fining a “security”, Section 3(10) of 
the Exchange Act of 1934 not only 
enumerates a number of inetremente 





17. Kardon v. National Gypsum Co., 

Supp. 798; 46 Micu. L. R. 680 (D. Ct., Pa., teats: 

18. RESTATEMENT. Torts, $286. 

19. Morris, The Relation o Criminal Statutes 
to Tort Liabilities, 46 Harv. L. Rev. 453 (1933); 
Lowndes, Civil en Created by Criminal 
Legislation, 16 MIN R. 361 (1932); Thayer, 
Public Wrong and Private Action, 27 Harv. L. 
Rev. 317 (1914). 

20. Fischman v. Raytheon Mfg. Co., 188 F. 2d 
783 (2d Cir., 1951) : 

21. Slavin v. Germantown Fire Ins. Co., 174 F. 
2d 799 (3d Cir., 1949). 

22. Fratt v. Robinson, 203 F. 2d 627 (9th Cir., 
1953); Errion v. Connell, 236 F. 2d 447 (9th Cir., 
1956) . 

23. C. 404, §27, 48 Stat. 902, 15 U.S.C. 78aa; 
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1953 

re Trenton Cotton Oil Co. v. C.I.R., 147 F. 2d 
33, 37 (6th Cir., 1945). 
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Swindlers and the Securities Acts 


used in the mercantile world, includ- 
ing promissory notes whose maturity 
exceeds nine months, but it also in- 


cludes “investment contracts” as well 
as this broad language: “any instru- 
ment commonly known as a security”.*5 
The only express exclusions in Section 
3(10) consist of currency and drafts, 
bills of exchange or banker’s accept- 
ances having a face maturity value of 
nine months or less. It is very prob- 
able that mortgages and other evidence 
of secured indebtedness constitute a 
security.*° It is interesting to notice 
that the Securities Act of 1933 ex- 
cludes from its definition 
of a security?" while the Exchange Act 
of 1934 does not. 


Those who devise odd forms of in- 
struments to circumvent the law usu- 
ally get into trouble when their “brain 
child” circumstantially smacks of an 
intent for the holder to become an 
investor, even though the form of the 
instrument is to the contrary. As to 
this type of instrument, the courts have 
been quick to treat them as investment 
contracts when such an intent appears 
from the substance of the transaction 


“annuities” 


and relationship of the parties in spite 
of the literal form of agreement.?* As 
a consequence, a security has been 
spelled out by the courts in situations 
involving: a bill of sale with a delivery 
contract;*® a contract to purchase 
silver foxes when left on the seller’s 
ranch;*° assignment of oil leases un- 
der certain circumstances ;*! purchases 
of small tracts of land upon which tung 
trees are grown;*? the leasing of an 
orchard simultaneously with execution 
of a management contract with an affili- 
ated corporation;** and even the sale 
of shares in a fishing boat.** Clearly, 
X-10B-5 actions are not limited to 
shares bought or sold on the stock 
exchange or in “over the counter” 
transactions with licensed stock brok- 
ers. 


When it comes to proving that de- 
fendants used interstate instrumentali- 
ties or the mails, that should not be 
difficult in most swindles. It takes only 
cne act of the defendant—or even an 
innocent person (such as the victim) 
at the direction of the defendant— 
walking, driving, flying or otherwise 
crossing a state line or using a tele- 
phone, teletype, telegraph or radio 


across a state line in order to establish 
use of an instrumentality of interstate 
commerce. Likewise, any kind of a 
mailing connected with the fraudulent 
scheme made directly or indirectly is 
sufficient. If disposal of a security is 
made at a brokerage house, there is a 
good possibility that the security will 
be sold on a national exchange, and if 
not, that the broker will at least use 
the mails or a teletype in either his 
interoffice accounting or to close the 
transaction. Often defendants uninten- 
tionally use the mails indirectly when 
they deposit a check of one bank in 
another for clearance.*° Quite fre- 
quently swindlers will carefully avoid 
the mails in building up to and closing 
a transaction, only to have the mails 
carelessly used in connection with sub- 
sequent “lulling” activities. Use of the 
mails or an interstate instrumentality 
in subsequent “lulling” activities is 
sufficient, provided of course that the 
scheme has not already ended.?® If a 
fraudulent scheme takes the form of 
a conspiracy, as is often the case, the 
act of any one of the defendants will 
bind the remainder. With the universal 
acceptance of the mails and varied in- 
strumentalities of interstate commerce 
it is hard not to imagine their use 
somewhere directly or indirectly in 
connection with a fraudulent scheme. 


A Step Toward Expanded 
Usefulness of X-10B-5 

A case most illustrative of matters 
herein discussed is that of Errion v. 
Connell, 236 F. 2d 447 (9th Cir., 
1956). It is not only the latest decision 
in an X-10B-5 action, but it has ex- 
tended the remedy to a general fraudu- 
lent scheme. In that case, it was de- 
cided for the first time that X-10B-5 
can be applied to an action seeking 
damages by a plaintiff who was de- 
frauded of both securities and non- 
securities in a single scheme. Also. 
Section X-10B-5 was used successfully 
for the first time to bottom jurisdiction 
where the misrepresentation was in 
regard to the consideration given for 
securities rather than in the securities 
themselves. Although the decision has 
been criticized, it stands at present as 
one advancing the X-10B-5 action to 
the threshold of becoming a general 
remedy for meeting and dealing with 
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swindlers on their own terms. 

Everything happened in that case. 
The plaintiff was a widow of 80 who 
resided in Seattle. Errion was the 
leader of the seven defendants in a 
conspiracy to defraud Mrs. Connell. 
Errion induced Mrs. Connell, in Seat- 
tle, to sell to himself in exchange for his 
personal, unsecured, one-year promis- 
sory note for $24,624.11 a like amount 
of “gilt edged” corporate shares. A 
month later, he induced her to sell to 
one of his alter ego corporations the 
$24,624.11 note together with about 
$100,000 worth of non-securities (real 
property) in exchange for 125 acres of 
“oyster” land in Coos Bay, Oregon. 
The 125 acres were represented to be 
worth $150,000 as oyster land, but 
probably had a true value of less than 
$12,500. 

Errion’s scheme was to sell the 125 
acres to Mrs. Connell for all of her 
securities and non-securities, represent- 
ing that within a year the Port of Coos 
Bay would condemn the land and be 
required to pay her the $150,000 in 
cash. He told Mrs. Connell the sale to 
his corporation would establish the 
value which would be evidenced by 
the $150,000 worth of Internal Reve- 
nue stamps affixed upon the recorded 
deed. He said the land in fact was 
worth the $150,000, but for lack of 
prior sales, its true value could not be 
obtained unless Mrs. Connell entered 
into the transaction. The expected con- 
demnation action by the Port of Coos 
Bay was commenced, but later it was 
dismissed. 

Thus far, it is evident that the repre- 
sentations made by Errion were more 
in the nature of future predictions, 
half-truths and opinions as to law and 
the value of oyster land—all of which 
could very well not have been action- 
able under the common law. The other 
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misrepresentations made to Mrs. Con- 
nell and intended to impress her with 
Errion’s supposed business success and 
to gain her confidence were of ques- 
tionable materiality. These consisted of 
statements that Errion held numerous 
patents on valuable inventions; had a 
net worth of a million dollars; and that 
he was by occupation a business ex- 
pediter or financial engineer. Yet this 
scheme, having as its core a little of 
everything and really not much of any- 
thing by the way of material mis- 
representation of fact, was neverthe- 
less effectively executed for the fraudu- 
lent purpose of extracting from Mrs. 
Connell a total of $124,000 worth of 
securities and non-securities in ex- 
change for practically nothing. The 
scheme also had an array of “lulling” 
activities which were almost successful 
in delaying, until too late, a recoup- 
ment action. 


When Mrs. Connell awoke to her 
plight, all of the defendants had re- 
treated to Oregon whence they had 
come, with the exception of the cor- 
poration which they had organized 
under Washington law to engage in the 
transaction with the widow. It was 
dangerous for her to sue in Oregon 
because of a two-year statute of limita- 
tions. While the State of Washington 
had a three-year statute, she couldn’t 
bring her action in the state courts of 
Washington because she couldn’t reach 
the defendants in Oregon with Wash- 
ington process. Nor could jurisdiction 
be laid in any federal court upon the 
basis of diversity of citizenship be- 
cause Errion had been careful to dis- 
rupt clean diversity by the organization 
of the Washington corporation—a most 
necessary defendant. 


Although the Exchange Act of 1934 
in Section 28 makes it clear that civil 
remedies thereunder are merely supple- 
mentary and in addition to any that an 
investor may have under the common 
law or in state courts,?7 for Mrs. 
Connell it was the only possible rem- 
edy. She took it. By the service of 
process across state lines, she was able 
to bring the seven defendants into the 
United States District Court for the 
Western District of Washington and to 
have her day in court at Seattle in an 
X-10B-5 action. She proved that the 
sever’ defendants had violated Rule 





X-10B-5 in dealing with her, and the 
court awarded to her a judgment for 
$83,077.49. Defendants appealed. 

In affirming the judgment rendered 
by trial judge William J. Lindberg, the 
United States Court of Appeals for the 
Ninth Circuit held that Section 10(b) 
and Rule X-10B-5 were designed to cut 
out “sharp practices” in securities 
transactions. Without discussion, the 
opinion held the transaction to be a 
scheme involving fraud in the purchase 
of securities by the misrepresentation 
of the consideration paid for them. The 
court held that the fact that other types 
of property were commingled with the 
securities taken in violation of Rule 
X-10B-5 did not oust the United States 
District Court of jurisdiction. Further- 
more, the court said, fraud employed 
in connection with the use of inter- 
state instrumentalities or the mails was 
sufficient and it was not necessary 
for the crookedness itself to appear in 
the instrumentality. The three-year 
statute of limitations of the State of 
Washington was applied to this X-10B-5 
action.*8 Although the seven defend- 
ants had disavowed association and 
conspiracy, and privity to the trans- 
action was lacking as to five of them, 
the court found the evidence sufficient 
to support the finding of a single 
scheme involving all the defendants. 
Thus, the usefulness of X-10B-5 as a 
civil remedy to bring swindlers into 
court was well demonstrated. 


The Future of X-10B-5— 
“Boy” or **Man’’? 

Congressionally born and judicially 
found, the X-10B-5 civil action has yet 
to weather full judicial experience and 
withstand ultimate judicial scrutiny by 
the United States Supreme Court. In 
the last decade the boy has reached his 
adolescence. Errion v. Connell has 
gotten the boy through high school. It 
may, however, be a few more years 
before one can be sure that the boy has 
become a man with sufficient breadth 
of character to cope generally with 
swindlers who tangle securities into 
their schemes. 

Many anomalies appear when one 
attempts to reconcile the various sec- 
tions of both the Securities Act of 1933 
and the Exchange Act of 1934. Pro- 


fessor Louis Loss of Harvard has com- 


Swindlers and the Securities Acts 





petently discussed these anomalies in 
a treatise.*9 For instance, these in- 
consistencies have caused the courts to 
split upon whether or not a remedy 
under X-10B-5 is afforded to a de- 
frauded purchaser of securities even 
though the rule itself says that there 
is such a remedy. Several courts have 
held that Sections 11 and 12 of the 
Securities Act of 1933 have given the 
defrauded buyer such an arsenal of 
weapons that congressional intent pre- 
cludes any inference of an additional 
remedy in Rule X-10B-5.4° On the 
other hand, other courts have looked to 
the broad purpose of the Exchange Act 
of 1934 and the precise language of 
the rule in order to give the defrauded 
buyer as well as seller a remedy under 

X-10B-5.41 
Not too long ago, a United States 
District Court dismissed an otherwise 
good X-10B-5 action because the de- 
frauded purchaser had alleged acts 
constituting common law fraud as vio- 
lations of X-10B-5 and the court was 
of the opinion that Congress must have 
intended more to be alleged before 
conferring exclusive jurisdiction on the 
federal courts, thus ousting state courts 
of the right to try fraud actions in- 
volving securities.42 While all viola- 
tions of X-10B-5 may not measure up 
to the criteria of common law fraud, 
all acts of common law fraud certainly 
constitute a violation of X-10B-5. Fur- 
thermore, it was apparently not pointed 
out to the Court in this last case that 
Congress, by Section 28 of the Ex- 
change Act of 1934, made it clear that 
this legislation was intended not to 
oust any state court of any jurisdiction 
but merely to afford another remedy in 
addition to any that a defrauded in- 
vestor might otherwise have. It was 
made clear that the defrauded investor: 
could pursue both his common law as 
well as his X-10B-5 remedies but he 
(Continued on page 203) 
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Arden House Conference on 


Continuing Legal Education 


The National Conference on Continuing Education 
of the Bar, held at Arden House, Harriman, New York, 
on December 16 to 19, was one of the most significant 
gatherings of the legal profession in many years. 


The Conference was under the joint sponsorship of 
the American Bar Association and the American Law 
Institute. It was attended by 110 leaders of the orga- 
nized Bar, judges and members of law school faculties 
from every state in the Union. Its purpose was to 
appraise the status of continuing legal education in 
the United States today and to explore means of 
broadening the scope and improving the quality of 
“in practice” instruction available to practicing law- 
yers throughout the nation. 


In small group discussions and in plenary sessions, 
the Conference considered every aspect of these prob- 
lems. From the three days of across-the-table ex- 
changes of opinion came basic conclusions as to the 
course which continuing legal education should take 
in the future. These conclusions are set forth in the 
“Final Statement”, or consensus report, formulated by 
the Conference on its final day. The report is published 
on page 139. 


Ross L. Malone, President of the American Bar 
Association, and Harrison Tweed, President of the 


American Law Institute, were co-chairmen of the Con- 
ference. They also served as group discussion leaders, 
along with United States Circuit Judge Herbert F. 
Goodrich, of Philadelphia; Walter E. Craig, Phoenix, 
Arizona, Chairman of the Association’s Committee on 
Continuing Legal Education, and A. James Casner, 
Harvard University Professor of Law. 

Speakers addressing the Conference were: United 
States Judges Learned Hand, of the Second Circuit, and 
Charles E. Wyzanski Jr., of the District of Massachu- 
setts; John Lord O’Brian, Washington, D. C.; Dean 
Erwin N. Griswold, of Harvard Law School; Judge 
W. St. John Garwood of the Texas Supreme Court; 
Robert J. Blakely, New York, Vice President of the 
Fund for Adult Education; Harold Seligson, Director 
of the Practising Law Institute; John E. Mulder, Direc- 
tor of the Joint American Law Institute-American Bar 
Association Committee on Continuing Legal Education; 
Felix F. Stumpf, administrator of the California con- 
tinuing legal education program, and Messrs. Tweed 
and Malone. 

The picture story of the Arden House Conference is 
told in the pages that follow. Also, starting on this 
page, is the interesting report of a Time correspondent 
who was present at Arden House throughout the period 
of the Conference. 








A Time Correspondent’s Report on Arden House 








(Epitor’s Note: Time assigned one 



















of its top reporters, Mr. George Book- 
man, to cover the Arden House Confer- 
ence on the Continuing Education of 
the Bar. Mr. Bookman’s report, which 
follows, is published through the cour- 
tesy of the editors of Time. The Jour- 
NAL is pleased to publish his account, 
believing members of the Bar will find 
especially interesting this experienced 
newsman’s observations on this impor- 
tant Conference.) 


One hundred and ten leaders of the 
legal profession in the United States 
spent three days this week at Arden 
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House, Harriman, New York, trying 
to devise a program to raise the stature 
of their profession by means of con- 
tinuing education for lawyers after 
they have become practicing members 
of the Bar. 

The meeting was the latest of a series 
of steps that the legal profession has 
taken recently, to enable lawyers, as a 
professional group, to play a more re- 
sponsible leadership role in American 
life. 

Last May 1, the American Bar Asso- 
ciation, which speaks nationally for a 
profession that includes 270,000 law- 
yers, sponsored a new national observ- 


ance—Law Day. The day was set aside 
to honor the debt the country owes to 
its system of law. At the same time, 
officials of the ABA—sparked by Past 
President Charles Rhyne—have been 
taking the initiative in a worldwide 
campaign to awaken men’s minds to 
the possibilities of achieving world 
peace through a world rule of law. 
These two great programs constitute 
formidable challenges to the legal pro- 
fession. This week at Arden House, 
however, leaders of the Bar aimed their 
sights squarely at themselves in a frank 
recognition that the nation could not 
(Continued on page 140) 
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Arden House, scene of the Conference, is the former Harriman 
mansion atop a 1,300 foot elevation in the Ramapo Mountains forty- 
eight miles north of New York City. This photo shows only part of 
the spacious mansion, 


Here the full Conference is assembled in one of the plenary sessions. 
Presidents or presidents-elect of state bar associations made up the 
largest group among the representatives attending from every state. 
The nation’s recognized top authorities in continuing legal education 
also participated. 


Conferees assembled in midtown New York for the trip to Arden 
House in chartered buses. Arden House is now owned and operated 
as a conference site by Columbia University. 


Sub-conferences to discuss and formulate conclusions as to various 
phases of continuing education were in charge of the five discussion 
leaders shown here. Left to right: U. S. Judge Herbert F. Goodrich, 


Professor A. James Casner, Harrison Tweed, Ross L. Malone and 
Walter E. Craig. 


Two of the elder statesmen of the Bench and Bar, U. S. Judge 
Learned Hand (left) and John Lord O’Brian, (second from right) 
addressed the opening assembly session. Also shown are the Con- 
ference co-chairmen, President Ross L. Malone of the American 
Bar Association (second from left) and President Harrison Tweed 
of the American Law Institute (at right). 
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Conference on Continuing Legal Education 


Three of the five discussion groups are shown at work. Each session 
of a Conference group was assigned a specific aspect of continuing 
legal education. Each conferee had a full opportunity in these in- 
formal discussions to express opinions, ask questions and offer sug- 
gestions. Reporters for each discussion group prepared a summary 
of the conclusions of the group. These summaries were the basis of 
the final statement as originally prepared. The comprehensive report 
of the Conference now in the process of preparation will inelude addi- 
tional material from discussion group reports. The discussions em- 
braced the entire field of continuing education of the Bar and in- 
cluded the place of professional responsibility in continuing legal 
education, professional competence, the role of the organized Bar, 
the place of the law schools in post-admission education, and how 
to conduct a continuing legal education program. The conferences 
resulted in a pooling of the ideas and experience of the conferees 
as the basis for an expanded and accelerated program of education. 
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It was in every sense a working 
conference, but there were mo- 
ments for relaxation too. Here 
the conferees have gathered fot 
an informal social hour preceding 
dinner. All but about thirty of the 
Conference group were housed at 
Arden House, which has forty- 
three bedrooms in addition to spa- 
cious meeting and conference 
rooms. The remainder were quar- 
tered at the Hotel Thayer in West 
Point. 





Conference on Continuing Legal Education 


A view of the dining room at Arden House where meals were 
served to the entire Conference group. Maintained by Columbia 
University as the site of the American Assembly and also made 
available for other conference groups, Arden House is efficiently 
operated by a staff of thirty-five persons. 


As in every conference, much of the useful interchange of opinion 
came _in informal conversations such as these. Left photo (left to 
right) Whitney North Seymour, of New York, Judge Walter V. 
Schaefer of the Illinois Supreme Court, Judge W. St. John Gar- 
wood of the Texas Supreme Court, and Dean Edward H. Levi of 
the University of Chicago Law School. Bottom left photo (left to right) 
Law School Deans Frank R. Strong of Ohio State University, William 
L. Prosser of the University of California and Russell D. Niles of New 
York University. Bottom right photo (left to right) Leo Brewster, 
President of the State Bar of Texas, Dean Kenneth F. Simpson 
of the South Dakota School of Law, Erby J. Jenkins, President- 
Elect of the Tennessee Bar Association, and James T. Jennings, 
Vice President of the New Mexico State Bar. 
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Robert J. Blakely, Vice President of the Fund 
for Adult Education, addressed a plenary ses- 
sion of the conference on “New Goals in the 
Education of Adults”. A grant from the Fund 
made the Arden House Conference possible. 





One full session was devoted to a discussion by experts of practical phases of arranging 
and carrying on a continuing education program on a statewide basis. Here Felix F. 
Stumpf, administrator of the California program, uses a chart to show how California 
offers a year-round series of courses in twenty-five centers throughout the state, with over 
6,000 lawyers, about one third of the total number in the state, enrolled last year. He said a 


full-time staff and effective promotion is essential for a successful program. 


% 


a 


The final session of the Conference considered and agreed upon the 
contents of the general statement of the conclusions of the Con- 
ference, which follows. Here President Tweed of the American 
Law Institute leads the discussion of a portion of the final state- 
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The “how-to-do-it” discussion by experts Stumpf, Seligson and 
Mulder was summed up by President Malone, who said the Con- 
ference had underscored two basic facts: (1) It is essential that each 
state immediately have a coordinating agency to plan a well rounded 
program and get it started; and (2) It is of utmost importance that 
there be a professional staff on a state or regional basis and that 
the program be “taken to the lawyers”—with courses made easily 
accessible to them at locations near where they practice. Left to 
right at the speakers’ table: Mr. Stumpf; Harold Seligson, Director of 
the Practising Law Institute, New York; and John E. Mulder, Di- 
rector of the Joint ALI-ABA Committee on Continuing Legal Edu- 
cation, 


ment, and advises the Conference of the plan for publication of a 
comprehensive report of the Conference which will include the 
addresses delivered, as well as details of the discussions not suitable 
for inclusion in the brief final statement. 
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American lawyers today are con- 
fronted with problems of vast and 
increasing complexity. No law 
school education can be expected to 
deal with all of these problems. A 
practicing lawyer has an obligation 
to continue his education through- 
out his professional life. This edu- 
cation not only must increase his 
professional competence but also 
better qualify him to meet his pro- 
fessional responsibilities to his cli- 
ents and to the public. 

The organized Bar has the pri- 
mary obligation to make this con- 
tinuing legal education available to 
the members of the profession. A 
generation ago the Bar recognized 
its responsibility for the adequate 
education of law students. Today it 
recognizes a comparable responsi- 
bility for the continuing education 
of practicing lawyers. 

The Bar must take stock of the 
existing resources for continuing 
education of practicing lawyers; it 
must formulate educational goals in 
this field; and it must determine the 
means to achieve them. This is the 
inquiry and the effort that the Con- 
ference has attempted to launch. 

The Conference examined in de- 
tail the existing programs for the 
continuing education of lawyers, 
and gave special attention to the 
national program conducted by the 
Joint Committee of the American 
Law Institute and the American 
Bar Association. The Joint Commit- 
tee has published a series of valu- 
able texts and sponsored the pub- 
lication of The Practical Lawyer, a 
successful periodical for the general 
practitioner. 

Through the efforts of various 
agencies of the Bar valuable pro- 
grams of continuing iegal education 
have been presented for many years. 
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Final Statement of the National Conference 


The concern of the law schools 
for the future of the profession has 
led many schools to play an im- 
portant part in the development and 
conduct of post-admission legal edu- 
cation programs. Moreover, indi- 
vidual teachers have participated in 
courses sponsored by the organized 
Bar. 

It was agreed that the present 
programs, national, state and local, 
have made good progress, but that 
much remains to be done. 

Programs for continuing educa- 
tion thus far have placed a major 
emphasis on professional compe- 
tence and have not always given to 
professional responsibility the atten- 
tion it should have. In the future 
these programs must also emphasize 
the professional responsibilities of 
the lawyer. They must help the law- 
yer to fulfill a wide range of pro- 
fessional responsibilities: to the 
courts, to the administration of 
justice, to law reform, to the law- 
making process, to his profession, 
and to the public. 

Programs directed to professional 
competence should include advanced 
and specialized instruction as well 
as courses suited to the needs of 
newly admitted lawyers. 

At the national level, the responsi- 
bility to stimulate the broader pro- 
gram envisaged here must be dis- 
charged by the Joint Committee on 
Continuing Legal Education of the 
American Law Institute and the 
American Bar Association. The Com- 
mittee should take advantage of the 
facilities of the American Bar Asso- 
ciation as well as all the other 
means at its command to encourage 
throughout the country strong pro- 
grams of continuing legal education 
under local leadership and guidance. 
The Joint Committee should con- 


on the Continuing Education of the Bar 


tinue its publication program and 
expand it to include texts dealing 
with the professional responsibilities 
of lawyers. The Committee should 
study ways to stimulate increased 
participation in continuing legal 
education programs. Special atten- 
tion should be given to means of 
meeting the needs of newly admitted 
lawyers. The Committee should also 
examine the feasibility of establish- 
ing standards for these programs. 

In the last analysis, the responsi- 
bility for this entire program in 
each state rests with the organized 
Bar of the state. In most states it 
will be desirable for the state bar 
association to co-ordinate the activi- 
ties of the organized Bar, the law 
schools and other special groups 
concerned with the education of 
practicing lawyers. The autonomy 
of local groups and independent or- 
ganizations should not be impaired, 
but their efforts should be encour- 
aged and strengthened. 

An adequately compensated pro- 
fessional staff is essential to de- 
velop and carry out an effective 
program. For this purpose some 
neighboring states may find it ad- 
vantageous to form regional organi- 
zations. 

Law schools have an important 
contribution to make to the continu- 
ing education of the Bar. This con- 
tribution should be made without 
either impairing the independence 
of the schools or diverting them 
from their primary responsibility 
for the education of law students. 

The conferees, representing the 
organized Bar throughout the United 
States, pledge their best efforts to 
carry forward in their respective 
states this program for the continu- 
ing education of the Bar. 
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take Law Day seriously, and the world 
would not follow the leadership of 
U.S. lawyers toward a world rule of 
law, unless the members of the U.S. 
Bar lived up to the highest standards 
of professional competence and public 
responsibility. 

Ross L. Malone, balding, stocky, 
soft-spoken New Mexico lawyer who 
heads the American Bar Association 
this year, joined with Harrison Tweed, 
the tall, thin, urbane New York attor- 
ney, who heads the 
Institute, in issuing a joint call for a 
“National Conference on the Continu- 
ing Education of the Bar”. 


American Law 


Malone and Tweed, in sending out 
the conference call, told their fellow 
lawyers that the Bar was under fire 
today for two general reasons: first, 
that lawyers when they enter practice 
“lack practical training sufficient to 
qualify them to competently advise, 
counsel and represent clients”; second, 
that they do not have a full appreci- 
ation of what it means to be a lawyer 
either from the point of view of the 
obligations which that entails or of 
the opportunities which it offers to 
serve the community and the country.” 

To get the best legal minds to work 
on this problem, Malone and Tweed 
invited the cream of the nation’s law- 
yers to Arden House, the fabulous 
mountain-top stone castle (43 bed- 
rooms) near the Hudson River donated 
in 1950 to Columbia University by 
Averell Harriman. Among the 110 
invitees were presidents of bar associ- 
ations of every state, presidents of 
leading city bar associations, deans of 
the nation’s leading law schools, heads 
of law institutes, some 40 topnotch 
practicing lawyers, and several of the 
most distinguished jurists in the land. 

The Fund for Adult Education of 
the Ford Foundation paid jor the 
gathering with a grant of $37,500. It 
was at the urging of Robert J. Blakely, 
Vice President of the Fund for Adult 
Education, that the question of the 
lawyer’s responsibility to the public 
was given equal billing with the prob- 
lem of raising the lawyer’s professional 
competence. 

The meeting was unique in the 
recent annals of the American Bar. The 
only similar conference was held in 
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1922, when the ABA sponsored a con- 
ference on legal education. This earlier 
conference was the birthplace of the 
modern concept of legal education, 
laying down standards for both legal 
education and admission to the Bar. 
Among the distinguished leaders of 
the profession who took part were 
Elihu Root, Chief Justice Taft, John 
W. Davis, Samuel Williston and George 
Wharton Pepper. The conference this 
week was intended to do as much for 
education of the lawyer after he passes 
his bar examinations as the earlier 
gathering did for the student lawyer. 


As the Conference began, most of 
the lawyers who had driven up the 
snow-covered slopes of the Ramapo 
Mountains to the baronial splendor of 
Arden House, were under the impres- 
sion that the task at hand was how to 
educate lawyers to be more competent 
at their profession. This was not the 
idea in the minds of the sponsors of 
the Conference, but it was the concept 
of most of the invitees. It was typified 
in the eager-beaver legal training ofh- 
cials who spread out on tables in the 
hallways copies of pamphlets on how 
to be a better “practical” lawyer (i.e., 
“How To Secure Loans for Small Busi- 
ness”, “Techniques of Estate Plan- 
ning”; “How To Increase Lawyer’s 
Incomes”, “How To Prepare and Try 


Head Injury Cases”). 


Most of the lawyers at the meeting 
at the outset were interested in know- 
ing what the conference could do in 
the educational field to make lawyers 
more competent, and hence more suc- 
cessful. To the idealists who objected 
that the meeting had a higher purpose 
—to remind lawyers of their responsi- 
bilities to the community as a whole— 
the “practical” men answered that if 
the Conference found ways to make 
lawyers more competent, they would 
serve their clients better, and that 
would be the most “practical” way of 
fulfilling the lawyer’s responsibilities 
to the public. 


For the first two days of the Confer- 
ence the “practical” men with their 
“how to do it” pamphlets, and their 
emphasis on helping lawyers to earn 
more money, had the meeting all their 
own way. But a battery of lawyer 
idealists trained their eloquence on the 


group, and by the end of the three-day 
session the eyes of the group had been 
opened to their larger task of waking 
up the legal profession to its responsi- 
bilities to the public at large. 


Some of the greatest legal minds on 
the American scene were present at 
Arden House and most of them were 
interested in making lawyers more 
aware of the public responsibilities of 
their learned profession. 


At the first session, the lawyers 
were exposed to one of the most culti- 
vated legal minds of our times. Vener- 
able Judge Learned Hand, full of his 
86 years, the honored curmudgeon of 
the Federal Bench, addressed the con- 
ference. Judge Hand’s pragmatic ap- 
proach to the law, which he regards as 
simply a temporary accommodation 
or series of compromises among men, 
is not an inspiring concept. But the 
gnarled old gentleman’s wit and per- 
sonality fascinated the assembled law- 
yers from the moment he addressed 
them as “gentlemen—of various de- 
grees of distinction”. Judge Hand told 
his familiar anecdote about his con- 
versation with the great Oliver Wendell 
Holmes when Justice Holmes told him 
his job was not to “do justice”, but to 
“play the game according to the rules”. 
Said Judge Hand: “I’ve tried to do 
that even when I didn’t know what the 
rules were.” 


Another veteran of the law, John 
Lord O’Brian, was much more in- 
spiring to those who were looking for 
some ideals for their profession. 
O’Brian, at 84, is a round-faced little 
man with a wispy fringe of white hair, 
a soft, even tone of voice and a philos- 
ophy very different from Judge Hand’s. 
O’Brian has been in practice over 60 
years, and in his time has devoted a 
great deal of time to public service 
(i.e., War Production Board), defended 
unpopular causes such as persons ac- 
cused of loyalty-security violations, and 
has spoken out vigorously in defense 
of the Supreme Court. Yet he humbly 
described himself to the conference as 
a “garden variety lawyer”. Later, an- 
other speaker (Judge Cliarles Wyzan- 
ski) gave O'Brian his due, describing 
him as “the embodiment of the public 
responsibility of the Bar”. 


O’Brian reminded the lawyers of 
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their higher responsibilities. Lawyers 
today are on the defensive, he said. 
4 deeply regret that lawyers have not 
been more prompt in coming to the 
defense of the judiciary—not for in- 
dividual decisions but for the institu- 
tion of the courts. We haven’t been as 
energetic as we should. We have not 
been frank in recognizing that vast 
segments of our population do not 
understand the Constitution is a living 
instrument.” 

“What can a lawyer do?” O’Brian 
went on. “We are the people who are 
supposed to think about political sys- 
tems. The public looks to us for that. 
There is a tendency of the profession 
to assume the position of trade tech- 
nicians—there has been growing loose- 
ness in procedures—also a growing 
association of lawyers with business 
problems, and the tendency to spe- 
cialization in the law. What we need 
is frank recognition of the changes 
taking place in our society . . . the 
future belongs to those with a sense of 
the future.” 

O’Brian said what Macaulay called 
the “voiceless revolution” will continue 
and will force the question of social 
change on the courts and on society 
through a mixture of law and social 
change. 

Sounding the trumpets, O’Brian said 
the law today needs “men of coura- 
geous attitude” who will do battle for 
civil rights, for the rights of the in- 
dividual, to re-teach the old rule of 
law, to recreate the climate of ideal- 
ism. He said he holds with Holmes 
who once said: “A man can live as 
greatly in the profession of the law as 
elsewhere.” 

It was Federal Judge Charles S. 
Wyzanski, a short, dark, intense man 
with a fervid way of speaking that 
kept his audience enthralled, who was 
the most instrumental in raising the 
sights of the lawyers from bread and 


butter to the ancient ideals of their 
calling, 


Judge Wyzanski adjourned the con- 
tempt trial of Bernard Goldfine for one 
day to travel from Boston to Arden 
House to address the legal leaders. It 
was well worth it. Wyzanski made a 
plea for independence of members of 
the Bar. How many lawyers, he asked, 


were willing to defend those accused 
in treason trials? He cited the fact 
that in his own court in Boston no 
members of the Bar would 
volunteer to represent some defendants 
in one of these cases. Finally, the 
court had to request four leading 
Boston firms to supply defense law- 
yers. All the men supplied were junior 
members of the firms, said the judge. 


senior 


He threw out a series of such chal- 
lenges to the lawyers: How diligent 
are we in watching judges? How 
much courage do we exhibit in dealing 
with members of the Bench who do not 
dispense full justice? What are older 
members of the Bar doing to bring 
young lawyers along in the great tradi- 
tions of the law? What are lawyers 
doing to make sure that new legislation 
conforms to the highest standards of 
legal principle? What is being done 
about the problem of uniform criminal 
penalties? What are lawyers doing 
about the usefulness of treble damage 
suits? About legal rights of members 
of voluntary associations (i.e., rights 
of members of trade unions) ? What is 
the Bar doing to protect the right of 
privacy? To stem the effects of tax- 
ation on individual initiative? 

Said Wyzanski—Lawyers must move 
from such humdrum matters as estate 
planning to “the great questions which 
It is the 
responsibility of leaders of the Bar to 
develop an awareness of these very 
He said, “It should 
be our concern to watch over the souls 
of the members of our calling.” 


underlie our whole world. 


deep questions.” 


So impressed were the lawyers with 
what Wyzanski had to say that when 
they had finished applauding him, 
several score formed a line to file past 


him and shake his hand. 


Between speeches, the 110 lawyers 
broke up into small panel discussion 
groups to consider various aspects of 
the conference theme. It was at these 
round-table discussions that the battle 
was fought between those who thought 
bread and butter was the main purpose 
of continuing education of lawyers and 
those who believed it should have an 
added dimension of awakening lawyers 
to their community responsibilities. 
Finally, those with their eyes on the 
horizon won out, but it wasn’t easy. 


Conference on Continuing Legal Education 


In one of the major conference 
speeches, a distinguished legal scholar, 
Dean Griswold of Harvard, concen- 
trated his attention on means for giv- 
ing lawyers bigger and better voca- 
tional training after they enter prac- 
tice. Enviously he mentioned the ex- 
tensive advanced management training 
program of the Harvard school of 
business administration, which charges 
sponsoring business firms $1750 per 
student for a ten week course. He 
wished the law school and lawyers 
could afford something of the sort. 
He criticized most current programs 
of continuing education for lawyers as 
being “shoestring efforts”’—i.e., the 
law institute programs put on by some 
law schools, the educational work of 
a joint committee of the ABA and the 
American Law Institute, and other 
such efforts. 


Experts who operate training schools 
for practicing lawyers gave the confer- 
ence well prepared pep talks on how 
to organize adult education courses for 
lawyers. The joint ABA-ALI Commit- 
tee has helped arrange 700 law insti- 
tutes in 44 states, has published 45 
handbooks, issues a magazine on prac- 
tical law for 16,000 subscribers. New 
York has its well organized practicing 
law institute which continued profes- 
sional education for thousands of law- 
yers. California, under direction of the 
energetic Felix F. Stumpf, has univer- 
sity-supervised extension courses in 
law that reach into 25 communities in 
the state, and bring up-to-date infor- 
mation and training to a majority of 
the state’s lawyers. The veteran trainer 
of lawyers, Harold Seligson, Director 
of the Practising Law Institute, epito- 
mized the bread and butter approach. 
Said he: “I decided years ago that the 
best thing I could do to raise the 
standards of the Bar was to help law- 
yers earn a better living. The lawyer 
has more time for public causes if 
there is no wolf at the door.” 


The lawyers with a broader concept 
of the need for continuing education 
finally managed to get their views 
through the heavy layer of well-but- 
tered bread. 


A New Jersey lawyer for instance, 
at a round table talk, raised the ques- 
tion whether the profession shouldn’t 
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be concerned with such matters as the 
difficulty faced in his own state in get- 
ting a conflict of interest statute 
through the legislature. The New Jersey 
Bar Association endorsed a bill that 


would require lawyers in the state 
legislature not to vote on bills in which 
they had a personal interest, and to 
state publicly their reason for not 
voting. But the bill was being blocked 
in the legislature by the lawyer mem- 
bers. Wasn’t this a state of affairs that 
should concern the profession, he 
asked? 

An Indiana lawyer brought up the 
campaign in his state to secure non- 
political selection of judges. He won- 
dered if this wasn’t the kind of thing 
lawyers ought to be devoting their 
attention to. 

Another lawyer said he thought 
members of his profession had a re- 
sponsibility to work for reduction of 
court backlogs, and for court reform. 
Others pointed out the public service 
rendered by the New York City bar 
with its distinguished and courageous 
reports on the issuance of passports 
and the rules governing loyalty-secur- 
ity investigations. 

Chicago’s Albert E. Jenner, Presi- 
dent of the American College of Trial 
Lawyers, said he thought the profes- 
sional responsibilities of lawyers were 
threefold—in their practice, to give the 
client good service; to preserve and 
improve the machinery of justice; and 
to look to the welfare of the community 
as a whole. 

One lawyer who gagged at all the 
emphasis on bread and butter voca- 
tional training by some of his col- 
leagues objected: “Did we come here 
to talk about cram courses for lawyers? 
Is that what Henry Ford paid our way 
here for?” 

The Solicitor General of the U. S., 
Lee Rankin, who took part in all the 
round-table sessions, spoke up one 
morning with an eloquent statement of 
the problem: “A lawyer has got to 
stand for something. The duty of the 
Bar is to contribute to the discovery of 
the truth. Our problem as a profession 
is that we participate in public life and 
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then we go back to the office and do 
something as lawyers that cannot stand 
the light of day. We should have as a 
part of continuing legal education, the 
obligation of lawyers to stand for 
something in the profession.” The 
greatest force of any lawyer, said 
Rankin, “is the way he lives his pro- 
fession. . . . There should be recogni- 
tion that we are in a public service pro- 
fession, that we are not just money- 
grubbers.” 

Dean Earl Sneed, Jr., of the college 
of law of the University of Oklahoma, 
asked why shouldn’t teaching tech- 
niques of law schools be aimed to 
emphasize how to reach truth and 
justice. 

Judge W. St. John Garwood, of the 
Supreme Court of Texas, a salty, 
humorous southwesterner whose jokes 
convulsed the lawyers, offered a very 
serious thought in one of the discus- 
sions: the problem may be to continue 
the general education of lawyers, not 
just their legal education. There are 
two parts to the problem, he suggested 
—to improve the legal competence of 
lawyers, and to educate lawyers to 
their larger responsibilities—in the 
words of Chief Justice Earl Warren 
“to create in the lawyer a feeling of 
importance”. 

A Florida lawyer, getting into the 
spirit of the meeting, quoted from 
Alexander Stephens, of Georgia, the 
little Vice President of the Confederacy, 
who once said: 

“No pursuit in life is more honorable 
or useful than that of the law, when 
followed as it should be. None re- 
quires more rigidly a stout adherence 
to the precepts and principles of moral- 
ity, or the possession and practice of 
the highest and noblest virtues that 
elevate and adorn human nature. Not 
even the office of the holy ministry 
opens up such a wide field for simply 
doing good to one’s fellow man. The 
lawyer’s province is to aid in the ad- 
ministration of justice, to assist the 
oppressed, to uphold the weak, to con- 
tend against the strong, to defend the 
right, to expose the wrong, to find out 
deceit and to run down vice and crimes 


of all grades, shades and characters. 
What a field is his for calming pas- 
sions, allaying strife, composing dis- 
putes, settling quarrels and quieting 
contentions.” 

As the discussions drew to a close 
many of the lawyers were better able 
to see for their profession the kind of 
role in American life described by 
de Tocqueville, who wrote: 

“The legal profession is qualified by 
its attributes, and even by its faults, 
to neutralize the vices inherent in 
popular government. When the Ameri- 
can people are intoxicated by passion 
or carried away by the impetuosity of 
their ideas they are checked and 
stopped by the almost invisible influ- 
ence of their legal counselors. . .” 

“The lawyers of the United States 
form a party which is but little feared 
and scarcely perceived, which has no 
badge peculiar to itself, which adapts 
itself with great flexibility to the exi- 
gencies of the time and accommodates 
itself without resistance to all the 
movements of the social body. But 
this party extends over the whole com- 
munity and penetrates into all the 
classes which compose it; it reacts 
upon the country imperceptibly; but 
finally fashions it to suit its own 
purposes.” 

At their final session Friday, the 
lawyers adopted a statement summariz- 
ing the accomplishments of the confer- 
ence. The key statement was a recog- 
nition that education for lawyers after 
they enter practice must stress their 
broad professional responsibilities as 
well as the narrower aim of increasing 
their competence. 

The group decided that the organized 
Bar throughout the country must carry 
the basic responsibility at the local 
level for making the program a reality. 
In addition, law schools and special- 
ized training agencies for lawyers had 
important roles to play. 

Ross Malone, President of the 
ABA, sent the conferees home with a 
request that “They pledge their best 
efforts to carry forward in their re- 
spective states this program for the 
continuing education of the Bar.” 
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Elizabethan Whodunit: 





Who Was “William Shake-Speare”? 


by Richard Bentley © of the Illinois Bar (Chicago) 


The Shakespeare works display such polish and cultivation that many 
have found it hard to attribute them to their reputed author, the man who 
is buried in Stratford-on-Avon. The problem is not merely a literary one, 
as Mr. Bentley points out; the question of the identity of the author of the 
plays is also one of evidence, and therefore within the province of lawyers. 
Mr. Bentley bases his discussion largely upon the external evidence, thus 
greatly reducing the uncertainties of conjectures and deductions from the 


works themselves which have been common to most discussions of the 


subject. 





Three and a half centuries, more or 
less, have rolled by since the Bard of 
Avon “shuffled off this mortal coil”. 
Since then Shakespeare has become 
big business in Stratford, with vested 
interests, worth millions a year in 
tourist trade. He has become a “sacred 
cow”. To question his authorship is 
considered “bad form”’, like eating peas 
with your knife, or even spitting on 
the rug. If you question it you are 
branded by Shakespeare scholars as 
either a knave or a fool, or perhaps 
both, 

The scholars help us to understand 
Shakespearean language, to appreciate 
the content and structure of the writ- 
ings and to learn the literary sources 
upon which the author drew. These 
are primarily literary questions and 
strictly within the sphere of scholars. 
But the question of the identity of the 
author is not purely a literary ques- 
tion; it is also a question of evidence. 
It is, therefore, properly within the 
Province of lawyers to inquire as to 


the authorship and to judge of the 
competence and validity of the evi- 
dence. 

The known facts are few. The first 
real biography of Shakespeare was 
published ninety-three years after his 
death and covered four pages. This 
and subsequent biographies are based 
largely upon inferences from the works 
and upon assumptions and guesswork. 
There is admittedly no direct proof of 
the authorship. We can arrive only at 
the most probable solution upon the 
preponderance of the evidence. And 
we should not reject a new conclusion 
merely because it may be different 
from an old one, long accepted. 

Consider by analogy the classic be- 
lief that Richard III was an unmiti- 
gated villain. The Shakespeare play so 
portrays him. But research very re- 
cently has shown this reputation prob- 
ably was undeserved and was political- 
ly inspired by his enemies of the House 
of Lancaster who doctored the evi- 
dence. 


The Piltdown man was accepted as 
authentic for fifty years until it was 
proved, and later admitted, to be a 
hoax. Historians now know Betsy 
Ross did not design our flag, but tour- 
ists still pay admission to her house in 
Philadelphia to see the “Birthplace of 
Old Glory”. 

Let us, therefore, summarize the 
only contemporaneously recorded and 
substantiated facts, carefully reviewed 
and checked. Let us consider the ques- 
tion of the authorship of the Shake- 
speare works de novo in the light of 
what is now known, in order to reach 
our own individual solutions of the 
greatest literary “whodunit” of all 
time. 

In what follows it seems appropri- 
ate to refer to the Stratford man as 
Shaksper, the name he himself used, 
and to refer to the author by the 
published name, Shakespeare. The 
problem is simply stated: Was Shake- 
speare the same man as Shaksper, and 
if not, who was he? 


William Shaksper 
of Stratford 

A William Shaksper (not Shake- 
speare) was baptized April 26, 1564, 
in Stratford, a town of 1,600, a squalid 
and “a bookless neighborhood”. Like 
most of the inhabitants his parents 
were illiterate. Nothing whatever is 
known of him until he was 18, when a 
license was issued for his marriage to 


Anne Whateley of Temple Grafton. 
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The next day a bond was filed for his 
marriage to Anne Hathwey (sic) of 
Shottery. No marriage to either Anne 
is recorded, but a daughter was bap- 
tized barely six months later, and two 
years later, twins. 

By 1597, at 33, he had mysteriously 
become wealthy and contracted to buy 
perhaps the most pretentious residence 
in Stratford. In the earliest biography 
it is reported he received a large pay- 
ment, the modern equivalent of some 
$20,000 from the Earl of Southampton 
to help him purchase some property, 
but no quid pro quo nor date is sug- 
gested. 

A letter 1598 


asked for a loan, but there is no evi- 


written to him in 
dence he ever read or answered it, nor, 
indeed, any indication that he ever 
wrote a letter in his life. 

The rest of the records in Stratford 
saow activity in the grain and malt 
business, transactions in real estate and 
litigated matters in which he was usu- 
ally the plaintiff, once suing for less 
than two pounds. He was godfather 
to an alderman’s son. The only con- 
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temporary record of any conversation 
of his was about his proposed enclo- 
sure of common pasturelands, to de- 
prive the poor of their rights. The 
town of Stratford successfully opposed 
this. 

He signed his will in three places 
in March, 1616, and died a month 
later. His will left to his wife his 
“second best bed with the furniture’, 
and disposed in detail of various ar- 
ticles such as a sword, a bowl, jewelry, 
plate, etc. It mentioned no interest in 
a theater, no writings, no books, nor 
any literary property whatever. 

No public mention was made of his 
death. His son-in-law wrote in his 
diary “My father-in-law died on Thurs- 
day.” These are all the known facts 
about his life in Stratford. 

Records in show that in 
1612 he signed a deposition in a law- 


London 


suit between two men whom the court 
found to be low characters, with one 
of whom he had been a lodger in 1604, 
He and two others bought a house in 
London and he signed a deed and a 
mortgage. Two years later there was a 


lawsuit about the title. The three sig- 
natures just referred to and the three 
on his will are the only signatures ever 
known to have existed. All are written 
in a scrawled, unformed hand, all are 
spelled differently, but none is spelled 
“Shakespeare”. 

London records show him as legatee 
of a small bequest, that he was put 
under a peace bond in 1596, and was 
a tax defaulter that year and the next. 

These are all the known facts about 
Shaksper of Stratford. The name Wil- 
liam Shakespeare does appear as an 
actor in 1598, 1603 and 1604. with 
no reference to any part he played. 
Nowhere apart from the works them- 
selves was a Shaksper or Shakespeare 
referred to during his lifetime either 
as a playwright or a poet. 

There 


apocryphal, in the diary of a barrister 


is an anecdote, probably 


of the Middle Temple in an entry for 
March 13, 1601. This tells that during 
a performance of Richard III, one of 
the audience became so enamoured of 
the actor 


“Burbidge” (Burbadge), 


that she arranged for him to come to 
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her that night. It says “Shakespeare 
overhearing their conclusion went be- 
fore, was intertained, and at his game 
ere Burbidge came.” When Burbadge 
arrived, Shakespeare sent him word 
that “William the Conquerour was be- 
fore Rich. the 3.” This Shakespeare is 
not identified further. 


There is a doubtful record of a 
William Shakespeare, unidentified, as 
receiving thirty-four shillings for work 
on a pictorial design. 

Nothing whatever is known of the 
last years of Shaksper’s life. The parish 
register in Stratford records the burial 
of “Will. Shaksper(e), gent.” on 
April 25, 1616. On a stone in the 
church over what is shown as his grave 
appears doggerel verse which it is said 
he himself wrote: 


Good frend, for Iesus sake forbeare 
To digg the dust encloased heare; 
Blese be ye man yt spares thes stones, 
And curst be he yt moves my bones. 


The above are all the established 
facts about the Stratford man who is 
considered the greatest literary mind 
of all time. In the words of Hamlet, 
“The rest is silence.” 


No contemporary historian mentions 
either Shaksper or Shakespeare. One 
antiquarian published in 1656 an en- 
graving of a monument in the Strat- 
ford church with a bust of Shaksper. 
It showed a sad-eyed man with a 
drooping mustache and bald head 
holding a sack of grain in his lap. In 
1747 this bust was replaced with the 
bust seen in the church today. In the 
new bust the face was wholly changed 
to look somewhat like the portrait in 
the First Folio, a pen was shown in 
his hand and a writing tablet on a 
tasselled cushion replaced the grain- 
sack, 

We find no external evidence to 
identify William Shaksper of Stratford, 
or Shakespeare the actor, as an author. 
What of the works themselves? 

Two poems, Venus and Adonis and 
The Rape of Lucrece, were published 
in 1593 and 1594 bearing the name 
“William Shake-Speare.” This name 
had never previously been published 
anywhere. It appeared at the end of 
unauthorized dedications to Henry 
Wriothesley, (pronounced rots’li or 





roves-li), The Earl of Southampton. 
The first referred to the work as “the 
first heir of my invention”. Of the 
thirty-six plays attributed to Shake- 
speare, published in the First Folio of 
1623, seven years after the death of 
Shaksper, only fifteen, all quartos, were 
published during his lifetime. Of these 
only nine bore the name Shakespeare 
as the author, the other six being pub- 
lished anonymously. Only three plays 
published in that name during his life- 
time were ever registered for copyright 
purposes. Many of the plays were pro- 
duced and pirated earlier. 


Between 1595 and 1611 eight other 
plays were published also in quarto 
form, some by the same publishers, 
with authorship attributed to Shake- 
speare. Seven of these eight are re- 
jected by Shakespeare scholars as not 
having been written by him. The eighth 
is considered doubtful. The scholars 
thus accept as authentic six quarto 
plays never attributed to Shakespeare 
during his lifetime and reject as spuri- 
ous seven quarto plays which were 
published under his name or initials. 
Clearly then they reject title-page evi- 
dence as the test of authenticity. Their 
test is comparison with other works 
they consider authentic. However, 
there is extant no manuscript nor any 
literature whatsoever proved to be 
Shakespeare’s. There exists, therefore, 
no true basis for any such comparison, 
and this test of authenticity is neces- 
sarily a “boot-strap” operation, a syl- 
logism with no major premise. 


In 1599, a book of miscellaneous 
verse, much of which is rejected by 
Shakespeare scholars (called the 
Passionate Pilgrim), was published 
under the Shakespeare name. In 1609 
Shake-Speares Sonnets Never Before 
Imprinted appeared containing 154 
sonnets and also a poem which scholars 
reject as not by Shakespeare. The son- 
nets were dedicated to “Mr. W. H.” 
It is generally thought by scholars that 
these are the reversed initials of Henry 
Wriothesley, The Earl of Southampton, 
the man to whom Venus and Adonis 
and The Rape of Lucrece were dedi- 
cated. 


The sonnets are regarded by scholars 
as autobiographical. They refer fre- 
quently to a fair youth and to a dark 





Elizabethan Whodunit 


Richard Bentley has practiced in 
Chicago since 1922. A graduate of 
Yale and of Northwestern Univer- 
sity Law School, he served as a 
captain of Infantry during World 
War I and as a captain in the Navy 
in World War II in charge of legal 
assistance. He was President of The 
Chicago Bar Association in 1954- 
1955. A former Chairman of the Sec- 
tion of Legal Education, he is now 
Chairman of the Committee on 
Legal Aid Work, an Assembly Dele- 
gate and has been a member of the 
Board of Editors of the American 
Bar Association Journal since 1946. 





lady. The Earl of Southampton, who 
was nine years younger than Shaksper, 
is thought to be the fair youth. There 
is no agreement as to the identity of 
the dark lady, for whom apparently 
the author had a hopelessly passionate 
attachment, in spite of her faithlessness 
to him. The sonnets indicate the au- 
thor’s devotion to the fair youth. They 
suggest some scandal about him and 
that a turn of fortune bars the author 
from public honor. They express, how- 
ever, a conviction that the lines will 
live and give immortality to the person 
about whom they are written. 

There are a few references to the 
works in contemporary writings. Dur- 
ing Shaksper’s entire life, however, not 
one of his contemporaries ever referred 
to him personally as a writer. The 
only references to Shakespeare were to 
writings with which that name was 
connected, and none referred otherwise 
personally to a writer of that name. 
Thus neither in the writings them- 
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Elizabethan Whodunit 


selves nor in their authorship is there 
anything whatsoever which identifies 
the Stratford man with the author of 
any of the works, or identifies the two 
different names, Shaksper and Shake- 
speare with each other. 

The negative evidence is significant. 
There is no record that Shaksper ever 
attended school; none that he ever 
wrote anything. There are no early 
writings reflecting the development of 
his skill. Yet he was in his thirtieth 
year when the first publication ap- 
peared, with the literary style fully de- 
veloped. Then after prolific publica- 
tion of deathless writings the flow sud- 
denly stopped and he spent his last 
years in utter obscurity. If he wrote 
the Shakespeare works, he did so with- 
out being paid and let them be pirated 
freely during his lifetime, although this 
same man was consistently penurious, 
frequently suing debtors for small 
sums. Though twenty of the thirty-six 
plays were unpublished when he died, 
his will which made detailed disposition 
of his belongings, was silent as to any 
books or other literary property. 


It does not appear this man ever 
travelled abroad or could have become 
familiar with Latin, Greek or foreign 
languages. Yet the author’s works show 
familiarity with foreign countries and 
languages, familiarity with Latin, espe- 
cially Ovid; and he coined thousands 
of English words of Latin and Greek 
derivation. He had a vocabulary of 
15,000 words, almost twice as many as 
the 8,000 words in the vocabulary of 
John Milton, the scholar. 


Shaksper of Stratford did not fre- 
quent court circles so as to become 
closely familiar with court life and 
manners, chivalry, tournaments, fal- 
conry and sports of the nobility. If he 
was the author of the works, we cannot 
account for his intimate knowledge of 
these things and of the law; nor can 
we understand how one of his con- 
sistently materialistic interests could 
soar to the heights of sublime imagery 
found in the poetry. 


The Shakespeare scholars say that 
this is all accounted for by his genius. 
The argument seems to run like this: 
Shakespeare for centuries has been 
regarded as the author of the works, 
The author of the works was a man of 
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superlative genius. Therefore, Shake- 
speare was a man of superlative genius, 
and for that reason must have been 
the author of the works. That is to 
say, the greater the ignorance and lack 
of preparation, the greater the genius, 
and hence the greater the likelihood 
that Shaksper was the author. This of 
course is nonsense. Macaulay said of 


Dryden: 


Genius will not furnish a poet with a 
vocabulary; it will not teach what 
word exactly corresponds with his idea 
and will most surely convey it to 
others. Information and experience 
are necessary for strengthening the 
imagination. 


Ben Jonson wrote, “a good poet’s made, 
as well as born”. One would expect 
scholars as well as lawyers to be among 
the first to recognize the necessity of 
education, training and preparation. 


Shaksper lived unknown as a literary 
man, and died unnoticed. There was 
not even sufficient interest in him for 
anyone to have inquired about him of 
any of his children or of his grand- 
daughter, nor to write even a four page 
biography about him until almost a 
hundred years after his death. Ralph 
Waldo Emerson said, “I cannot marry 
the works to the life.” Charles Dickens 
said, “The life of William Shakespeare 
is a fine mystery, and | tremble every 
day lest something should turn up.” 
Others who are said to have doubted 
the authorship include persons of dis- 
many different fields: 
Nathaniel Hawthorne, Lord Palmer- 
ston, Walt Whitman, Sir George Green- 
wood, Mark Twain, Prince Bismarck, 
Oliver Wendell Holmes, Sigmund 
Freud, John Bright, Henry James, Lord 
Brighton, Lord Penzance and John 
Greenleaf Whittier. 


tinction in 


Francis Bacon, 
Lord Verulam and St. Albans 
It is noteworthy that (in 1769) 
within twenty-five years after the me- 
morial bust in the Stratford church was 
changed to represent a literary man 
instead of a grain-dealer, the first book 
appeared seriously questioning the 
Shakespearean authorship.1 


The presence of legal allusions and 
the similarity of certain passages to 


writings of perhaps the greatest legal 
scholar and philosopher of the day 
prompted claims that Francis Bacon 
was the author. 


The facts of Bacon’s life are well 
known. He was born three years bhe- 
fore Shaksper (1561) and died ten 
years after him (1626). Bacon was 
educated at Cambridge University 
(1574-6). He then went to Paris in 
the suite of the English Ambassador. 
After his return he studied law and 
was admitted to the Bar at the age of 
21 years. He became a Bencher of 
Gray’s Inn. 


He supported the Essex rebellion 
and was given a substantial estate by 
Essex, but shortly afterward acted as 
Queen’s Counsel in prosecuting him. 
Bacon came into royal favor with 
James I. He was knighted almost at 
once, became Solicitor General (in 
1607), Attorney General (in 1613), 
Lord Keeper of the Great Seal (in 
1617) and then (in 1618) Lord Chan- 
cellor. Within four years, however. he 
confessed to a charge of bribery and 
was imprisoned; but was released after 
a few days. Thereafter he devoted him- 
self to literature, writing on jurispru- 
dence, science and philosophy. His 
education, his breadth of learning, 
knowledge of law, familiarity with 
Court circles both abroad and in Eng- 
land, and his unusual literary ability 
made him the natural choice of those 
who were convinced the Shakespeare 
works must have been written by some- 
one possessed of these advantages, and 
not by Shaksper of Stratford, who 
apparently had none of them. 

The first book claiming Bacon as the 
author received comparatively little 
notice. But in 1848, the contention was 
renewed.” 
peared. Delia Bacon, an American 
girl, went to Stratford and, sitting up 
all night alone in the church, became 
convinced that Bacon was the author. 
She published a book The Philos- 
ophy of Shakespeare’s Plays Unfold- 
ed, for which Nathaniel Hawthorne 
wrote the introduction. Since then hun- 
dreds of books have been written on 

(Continued on page 204) 


A number of books ap- 





1. Toe Lire anD ADVENTURES OF ComMMON SENSE. 
by Herbert Lawrence (1769). 

2. Was Lorp Bacon THE AUTHOR OF SHAKE- 
SPEARE? by Joseph C. Hart. 
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| The Indigent Defendant: 





The Problem in the Light of Recent Decisions 


by Paul W. Williams * of the New York Bar (New York City) 


Mr. Williams examines recent Supreme Court decisions that have dealt 
with the rights of indigent defendants to have court-appointed counsel to 


assist them and to obtain a review of their convictions. The full scope of 
the Court’s view of indigents’ rights to counsel is not yet apparent from 
the cases, he finds, but there is little doubt that the Bar has an obligation 
to see to it that accused indigents receive the full benefit of counsel. 





Along with a clearer definition of 
the Constitution in the field of civil 
rights, we recognize an increasing 
tenderness on the part of the Supreme 
Court of the United States towards 
indigent defendants. 

The Sixth Amendment to the Con- 
stitution of the United States provides 
in part: 


In all criminal prosecutions, the 
accused shall enjoy the right .. . to 
have the assistance of counsel for his 
defence. 


This amendment is a clear recogni- 
tion of the obvious inability of the 
average defendant charged with crime 
to defend himself. Lacking the knowl- 
edge or skill of a lawyer and famili- 
arity with courtroom procedure he is 
no match for the trained District 
Attorney, 

Ever since the case of Powell v. 
Alabama, 287 U.S. 45 (1932), other- 
wise known as the Scottsboro case, it 
has been clear that every defendant is 
entitled to counsel at his trial. There 
the Court said, with respect to six 
defendants, both young and poor, who 
were charged with the crime of rape 
and who were brought to trial in a 


state where they did not live, that every 
defendant “requires the guiding hand 
of counsel at every step in the proceed- 
ings against him. Without it, though 
he be not guilty, he faces the danger 
of conviction because he does not know 
how to establish his innocence.” 

Five years later, the Supreme Court 
decided Johnson v. Zerbst, Warden, 
304 U.S. 458 (1937), where three 
marines were charged with uttering 
counterfeit money. There Mr. Justice 
Black, speaking for the majority of 
the Court, said that “Compliance with 
this Constitutional mandate [that a 
defendant is entitled to have the as- 
sistance of counsel for his defense] is 
an essential jurisdictional prerequisite 
to a Federal Court’s authority to de- 
prive an accused of his life or liberty.” 
304 U.S. at page 467 [italics added]. 

Mr. Justice McReynolds and Mr. 
Justice Butler dissented only on the 
ground that the defendants had, in 
fact, waived their right to counsel. 

In other words, the Sixth Amend- 
ment stands as a jurisdictional bar to 
a valid conviction and sentence, at 
least in the federal courts today. The 
court must assign counsel or the de- 
fendant must intelligently waive his 


constitutional right to counsel—other- 
wise the court loses jurisdiction. 


1957 Supreme Court Cases 
Reversing Court of Appeals 
Prior to this year, therefore, the 
law was apparently well established 
that before and during trial a de- 
fendant is entitled to counsel “at every 
step in the proceedings against him”. 
Does an indigent defendant have this 
right to counsel, when prosecuting a 
frivolous appeal? The Court of Appeals 
for the Second Circuit was reversed 
in the past year by the Supreme Court 
of the United States in a case involving 
a facet of this question. Johnson v. 
United States, decided by the Supreme 
Court on March 4, 1957, 352 U.S. 565, 
1 L. ed. 2d 593, 77 S. Ct. 550 (1957). 
Johnson was convicted after a five- 
day jury trial in the United States 
District Court for the Eastern District 
of New York of forging and uttering 
two United States Treasury checks. 
At the trial he was represented by 
counsel appointed by the court. Upon 
his conviction he received a three-year 
sentence. The defendant, acting for 
himself, filed a notice of appeal, moved 
the trial judge for leave to appeal in 
forma pauperis and for a free copy of 
the transcript of the trial minutes. 
Under Title 18, United States Code, 
Section 1915(a), the District Judge 
denied the petition, certifying that the 
appeal was not taken in good faith. 
The defendant, again acting for him- 
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The Indigent Defendant 


self, moved the Court of Appeals for 
the Second Circuit (1) for leave to 
appeal in forma pauperis; (2) for a 
copy of the trial proceedings; and (3) 
for assignment of counsel. 


On November 9, 1956, the Court of 
Appeals in a majority opinion, written 
by Judge Hincks (238 F. 2d 565) 
held that the District Judge’s certificate 
was binding upon the appellate court, 
absent a showing of bad faith. The 
court in the majority opinion said that 
it was the intention of Congress, in 
effect, to deny a defendant the right 
to appeal in forma pauperis where the 
District Judge would not certify that 
his appeal was in good faith. The court 
said, at page 567: 


And he is not entitled to the assist- 
ance which the law provides for a 
poor person in the prosecution of an 
appeal because Congress, by 28 U.S. 
C.A. §1915 (a), has directed that such 
assistance shall be withheld if the 
trial judge shall certify that the appeal 
is not taken in good faith. 


The court stated that it was well 
within the congressional power to 
designate the trial judge as the author- 
ity to determine whether a given appeal 
is frivolous and that such a determina- 
tion was final unless there were a 
showing that the trial judge had acted 
without warrant or not in good faith. 

The late Judge Frank wrote a long 
dissent, the meat of which is as follows: 


... I think my colleagues say: “Yes, 
we will give you permission to appeal 
in forma pauperis—if you can prove 
what we will prevent you from prov- 
ing.” For suppose that, in fact, a trial 
judge, in uttering a “bad faith” cer- 
tificate, did “abuse” his discretion; 
nevertheless, absent a transcript (which 
the indigent defendant is unable to 
buy) it would seem that, usually the 
defendant cannot show that there was 
such an “abuse”, i.e., that the appeal 
has merit... 
* & & 


I conclude then that, although we 
should now deny defendant’s motion, 
we should do so with leave to file a 
revised motion after the defendant— 
with the aid of counsel designated by 
us to assist hin—has obtained a state- 
ment of the proceedings at the trial; 
such counsel should also aid defendant 
in preparing and presenting the re- 
vised motion. We can then, on that 
basis, informedly consider whether to 
grant leave to appeal in forma pau- 
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peris . . . [Italics added] 238 F. 2d 
at pages 569, 571. 


On March 4, 


Court granted certiorari and remanded 


1957, the Supreme 


the case to the Second Circuit in a 
short per curiam opinion which reads 
in pertinent part as follows: 


Such certification is not final in the 
sense that the convicted defendant is 
barred from showing that it was un- 
warranted and that an appeal should 
be allowed. Of course, certification by 
the judge presiding at the trial carries 
great weight but. necessarily, it can- 
not be conclusive. Upon a proper show- 
ing a Court of Appeals has a duty to 
displace a District Court’s certification. 
Moreover, a Court of Appeals must, 
under Johnson v. Zerbst, 304 U.S. 458, 
82 L. ed. 1461, 58 S. Ct. 1019. 146 
A.L.R. 357, afford one who challenges 
that certification the aid of counsel 
unless he insists o:: being his own. 
Finally, either the defendant or his 
assigned counsel must be enabled to 
show that the grounds for seeking an 
appeal from the judgment of convic- 
tion are not frivolous and do not justify 
the finding that the appeal is not 
sought in good faith. This does not 
require that in every such case the 
United States must furnish the de- 
fendant with a stenographic [type- 
written? | transcript of the trial. It is 
essential, however, that he be assured 
some appropriate means—such as the 
district judge’s notes or an agreed 
statement by trial counsel—of making 
manifest the basis of his claim that 
the District Court committed error 
in certifying that the desired appeal 
was not pursued in good faith. See 
Miller v. United States, 317 U.S. 192, 
198, 87 L. ed. 179, 183, 63 S. Ct. 187. 
[352 U.S. at pages 566.] 





Thus, the Supreme Court has held 
that an indigent defendant is entitled 
to counsel in challenging such a cer- 
tification by the trial judge. 


How is assigned counsel to perform 
this function? The Supreme Court in- 
dicated in the Johnson case that per- 
haps it would be satisfactory to obtain 
the judge’s minutes (usually scanty) 
or an agreed statement by trial counsel 
(realistically impossible to obtain due 
to (1) the partiality of counsel and 
the defendant himself and (2) the in- 
ability to remember exactly what was 
said). A possible third alternative 
would be to have the court reporter 
read his notes to counsel. Most lawyers 
would find this unsatisfactory, because 


it is much more difficult to pick out 
error from the spoken rather than the 
written word. 

The Supreme Court was soon forced 
to face the realities of the situation, 
created by its decision in the Johnson 
case. Charles Leo Farley v. United 
States, 354 U.S. 521 (June 24, 1957). 
The facts in that case were as follows: 


Farley v. United States 

Farley was convicted in the United 
States District Court for the Eastern 
District of New York of bank robbery. 
He was represented by counsel and 
the district judge sentenced him to 
twenty years in prison. Farley signed 
an affidavit in support of a motion in 
the Court of Appeals for the following 
relief: (1) leave to appeal in forma 
pauperis; (2) for the assignment of 
counsel; and (3) for a free copy of 
the trial minutes. 

On November 9, 1956, the Court of 
Appeals denied the motion with leave 
to renew (238 F. 2d 575) in the Dis- 
trict Court. On the same day it flatly 
denied a similar motion in the Johnson 
case. 

On the renewal of the motion in the 
District Court trial counsel was ap- 
pointed by the district judge to assist 
the defendant in renewing his applica- 
tion and the matter was resubmitted 
to the district court. The district judge 
again certified that the appeal was not 
taken in good faith and a free tran- 
script of the record was denied. 

Assigned counsel then moved in the 
Court of Appeals for permission to 
appeal in forma pauperis and for a 
free transcript of the trial minutes. The 
United States Attorney filed an affi- 
davit in the Court of Appeals in opposi- 
tion to the affidavit of assigned counsel 
which attempted to specify certain 
errors which had occurred in the 
course of the trial, namely (1) the 
admissibility of certain evidence and 
(2) the District Attorney before the 
jury had charged the defendant with a 
crime committed subsequent to the in- 
dictment. The affidavits, however, were 
not in such detail that a court could 
determine the ultimate facts from a 
statement of counsel nor was there any 
attempt to include a transcript of any 
part of the trial. 

The motion was denied by the Court 
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of Appeals and assigned counsel was 
discharged (242 F. 2d 338). There the 


Court in a per curiam opinion said: 


We see nothing in the opinion in 
Johnson vy. United States, which was 
handed down by the Supreme Court 
on March 4, 1957, 77 S. Ct. 550, which 
requires any modification of our Per 
Curiam order of February 21, 1957. 
The trial court had assigned as coun- 
sel to the appellant, for his assistance 
in prosecuting his petition for leave 
to appeal in forma pauperis both in 
the trial court and before us, able 
counsel who had theretofore repre- 
sented the appellant at his trial. On 
the showing made below and on the 
appellant’s motion of January 9, 1957, 
before us, we find no just cause to 
disturb the certificate of the trial judge 
that the appeal is not taken in good 
faith. 


Farley then moved for a stay of 
the mandate in the Supreme Court, 
which in a five-to-two decision re- 
manded the case to the Second Circuit, 
holding that the defendant was en- 
titled to a free transcript or its equiva- 
lent and said: 


As things now stand conflicting affi- 
davits have been introduced concerning 
petitioner’s contention of errors at the 
trial. If the allegations made by peti- 
tioner and his counsel are correct then 
it seems quite clear to us that his 
appeal cannot be characterized as 
frivolous. Before his allegation of 
errors can be accurately evaluated, 
however, to ascertain if they do have 
any merit he should be furnished with 
a transcript of the trial record—unless 
counsel can agree on a statement of 
the relevant facts or some other means 
are devised to make the minutes of 
the trial available to petitioner—so 
that he has an opportunity to sub- 
stantiate his allegations and point out 
their significance and so that they can 
be appraised on a dependable record. 
Cf. Johnson v. United States, 352 U.S. 
565. In our judgment petitioner has 
not yet been afforded an adequate 
opportunity to show the Court of 
Appeals that his claimed errors are 
not frivolous so as to enable that court 
to review properly the District Court’s 
certification that the appeal was in 
bad faith . . . [354 U.S. at pages 
522.3. | 


Mr. Justice Clark and Mr. Justice 
Harlan dissented. 

The Judges of the United States 
Courts of Appeals had generally re- 
garded the certification by the District 


Judge as conclusive, absent a showing 
that the judge had acted without 
warrant or not in good faith.! The 
standard applied by the Supreme 
Court, however, in the Johnson case 
with respect to the assignment of 
counsel and in the Farley case with 
respect to the right of an indigent 
defendant to appeal in forma pauperis 
liberalizes the old law considerably in 
that the appellate courts must now 
give an indigent appellant every 
possible opportunity to attack the bad 
faith certification. The best that can 
be said of a District Judge’s certifica- 
tion as the law now stands is that 
it carries considerable weight with the 
Court of Appeals, but it certainly is 
not conclusive. 


Consequently, where serious errors 
are charged, errors which a financially 
able defendant would be entitled to 
raise in the Court of Appeals, he is 
now entitled to raise with the help of 
assigned counsel and, if necessary, a 
free transcript of the minutes of the 
trial. 


New Questions Raised by the 
Johnson and Farley Cases 

What happens when assigned counsel 
or trial counsel examines the transcript 
and finds no merit whatever in the 
appeal? Must he still file a brief attack- 
ing the bad faith certification? Ap- 
parently not. In United States v. James 
Ballentine, 245 F. 2d 223 (2d Cir., May 
22, 1957) the Court said: 


As the attorney assigned by us on 
March 25, 1957 has examined the 
transcript of the testimony at the trial 
and given the matter as a whole careful 
consideration and reports that he can 
find no merit whatever in the appeal 
and wishes to be relieved, we accede to 
his request. 

Appellant’s application for the re- 
assignment of new counsel is denied. 
United States ex rel. Tierney v. Rich- 
mond, decided by this Court May 15, 
1957. [245 F. 2d 222.] 


In the Tierney case the same court 
refused to extend the scope of the 
Johnson case to prisoners attacking 
their state conviction in a federal court 
and said: 


The rationale behind Johnson v. 
United States does not require the 
appointment of counsel for a state 
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court prisoner who appeals from an 
order of the district court which denies 
him a writ of habeas corpus where 
it is manifest that his application is 
wholly lacking in merit. [245 F. 2d 
222.] 


About a month later, on June 26, 
1957, the Second Circuit followed the 
Tierney decision when it refused to 
appoint counsel for a state prisoner 
attacking his state conviction on the 
ground that it was “crystal clear” that 
no federal question was involved. 
United States ex rel. Lowery Vv. 
Murphy, 245 F. 2d 751. Judge Lum- 
bard added: “There is no basis for 
an appeal; to appoint counsel would 
be a needless imposition on some 
member of the bar.” 245 F. 2d at page 
752. Similarly, where the court has 
the benefit of 750 pages of testimony 
in a state coram nobis proceeding, in 
which the relator was represented by 
three counsel, it refused to appoint a 
new attorney to prosecute his federal 
proceeding. It said: 


We have not understood that deci- 
sion [Johnson v. U.S.] to mean that we 





See the dissent of the late ay Taek i 
pikenee v. United States, su ee 
Unites States, 318 oS) Loa 63 S. bss Me. 
584, 87 L. ed. 746 (1 


February, 1959 * Vol. 45 149 


The Indigent Defendant 


are to appoint an attorney ... upon 
every appeal when we have accessible a 
transcript of the relevant testimony. . . 
Especially does this appear to us to be 
true when in addition a relator has 
had the protection of attorneys in that 
state court. We believe that the facts 
may expose the levity of the federal 
question so plainly that we may prop- 
erly decide the appeal by inspection 
of the record ourselves. If not, it 
would follow that all persons, con- 
victed in a state court, however there 
represented, would always be entitled 
to a new attorney to raise the question 
whether they had been denied due 
process of law. If that is indeed the 
purport of the decision we shall of 
course follow it; but we await some 
more certain declaration than has so 
far appeared. [U.S. ex rel. Rodriguez 
v. Jackson, 246 F. 2d at pages 730-1 
(2d Cir. 1957) ]. 


Since motions under Title 28, United 
States Code, Section 2255, are con- 
sidered civil in nature (United States 
v. Haymen, 342 U.S. 205, 209, note 
4 (1952), McGann v. United States, 
352 U.S. 904 (1956)), there is an 
adequate basis for limiting the Johnson 
case to criminal appeals. Gershon v. 


United States, 243 F. 2d 527 (8th Cir. 


April 18, 1957); Hill v. Settle, 244 F. 
2d 311 (8th Cir. May 7, 1957). 

So far disgruntled prisoners have 
not been able to exploit the Farley 
decision and secure free transcripts 
of their trials. It is less likely that the 
Farley case will cause great incon- 
venience in this area, because most 
prisoners attack their conviction after 
a plea of guilty (where the minutes 
would be short) or after an appeal 
(where the minutes are already print- 
ed). Since the Farley case applies to 
criminal appeals, it would also seem 
inapplicable to habeas corpus proceed- 
ings. Cf. Gershon v. United States, 
supra at page 530, and Hill v. Settle, 
supra, both decided before United 
States v. Farley. 

The Supreme Court, however, has 
not yet decided whether the Johnson 
and Farley rationale applies to habeas 
corpus proceedings. If this question is 
resolved in the affirmative, the highest 
court in our land will have placed a 
staggering burden on the Bar. Almost 
every convict will demand counsel to 
relitigate his conviction. Private at- 
torneys cannot be expected to devote 


all this time to frivolous litigation, 
thereby impairing their livelihood. 
Should the Supreme Court take this 
awesome step, Congress would have 
to provide some subsidy to those 
attorneys accepting these assignments. 

But even under the present state of 
the law, it would seem that the Legal 
Aid and Defender Association should 
receive some subsidy from govern- 
ment.? It is a strange anomaly that 
jurisdiction of the federal courts to 
try the thousands of indigent defend- 
ants must hinge upon the availability 
of free counsel. This jurisdictional re- 
quirement should not be satisfied on 
any hit-or-miss basis, but by some 
federal and state recognition of the 
problem. 

The law now practically requires 
either the establishment of a Public 
Defender System or the subsidization 
of an institution, such as the Legal 
Aid Association, which is recognized 
as qualified to do the job. 





2. In 1956 alone the Legal Aid Society of 
New York accepted 629 cases from the judges 
sitting in the Criminal Part of the U.S.D.C. 
for S.D.N.Y. In the City of New York the Legal 
Aid Society handled over 28,000 cases in all 
courts. 
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The Employers’ Liability Act: 


Does the Supreme Court Want It Repealed? 


by Joseph H. Wright ¢ of the Illinois Bar (Chicago) 


In this article, Mr. Wright sets forth forcefully his belief that the 
Supreme Court of the United States has changed the Federal Employers’ 
Liability Act from a negligence statute, based on the idea of no liability 


without fault, to a workman’s compensation statute, based on the principle 


of liability regardless of fault. He urges congressional action to reverse 


the Court’s treatment of the statute. 





While it has been said many times 
that justice is the cornerstone of our 
system of democracy, the question 
arises whether justice is impartially 
administered under the Federal Em- 
ployers’ Liability Act. Certainly it 
ought to be expected that the majesty 
of equal justice under law would be 
exemplified in the decisions of the 
Supreme Court of the United States. 
However, there has grown in the minds 
of many informed people the belief 
that even-handed justice no longer 
prevails in litigation under that act. 

That this is not a lonely judgment, 
but that it is shared by teachers within 
academic walls, is attested by Dean 
Erwin N. Griswold of the Harvard Law 
School. who, addressing the State Bar 
of California on October 9, 1958, said: 


Finally, there is one important area 
where I have long found myself in 
sharp disagreement with a majority 
of the Court. In the field of interstate 
commerce, Congress has refused to 
Pass a workmen’s compensation act, 
but has instead left in force the Em- 
ployers’ Liability Act, which bases 
liability on negligence and fault. Yet, 
over a series of years, the Court has, 
by one extreme decision after another, 
largely transformed this statute into a 


workmen’s compensation act, with un- 
limited liability. Justices Black and 
Douglas have been the leaders in this 
movement. Closely related to this has 
been the substantial elimination of 
any effective judicial restraint in civil 
jury trials, so that state courts are 
repeatedly required to allow juries to 
find verdicts on an amount of evidence 
which can hardly be called scintilla. 
I am sorry that the Chief Justice has 
followed along in these cases. Indeed, 
these cases ought not to be before the 
Supreme Court at all. That the Court 
has brought them there through cer- 
tiorari only enhances my criticism in 
this field. Speaking in purely pro- 
fessional terms, without any reflection 
on motive, this is one area where the 
Court has, to me, yielded unduly to its 
“activists”, and thus caused itself un- 
fortunate harm. 


Only by analyzing the decisions can 
one conclude whether there is a basis 
in this area for lack of respect for the 
Supreme Court. As this is truly a 
serious situation, one must not indulge 
in generalities. It is necessary to be 
specific. With this objective in mind, 
discussion of some of the more im- 
portant court decisions under that act 
is pertinent. Nevertheless, Congress 
has not infrequently found it necessary 
to correct the Court. 


The Liability Act... 
A Negligence Statute 

Before discussing such cases it 
should be emphasized that in the area 
of employer-employee relations injuries 
in the course of employment are gener- 
ally compensated either under the con- 
cept of negligence or under some form 
of workmen’s compensation law. The 
Federal Employers’ Liability Act is 
and was intended to be a negligence 
statute, Congress having deliberately 
provided that the employer is liable 
only if the employee is injured in 
whole or in part by the negligence of 
the employer. 

In order to assure against fraud and 
shifting of facts, it has been the rule 
from time immemorial in civil and 
negligence actions to require that the 
proof show by a preponderance or 
greater weight of the evidence the 
defendant guilty of the negligence 
charged; and that evidence, in order 
to take the case to the jury, must be 
substantial—more than a mere scintilla 
—and not speculative nor conjectural. 
Simkins Federal Practice, Third Edi- 
tion (Schweppe), Sections 626, 637, 
1135. 


One other comment ought to be 
made before proceeding with an 
analysis of cases. Those who have been 
selected as justices certainly should 
realize the emotional aspects in injury 
cases and recognize that plaintiffs be- 
fore juries have a decided advantage. 
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People are numan and sentimental. 
And, should it not follow that our 
appellate courts ought to assume a 
rather clear responsibility to see that 
justice is given to defendants as well 
as to plaintifis? With these brief com- 
ments, let us observe how the Supreme 
Court has fulfilled its obligation to 
provide equal justice. 

In Bailey v. Central Vermont Ry., 
319 U.S. 350 (1942), the Court re- 
versed the decision of the Supreme 
Court of Vermont holding that a 
directed verdict should have been given 
to the defendant by the trial court. 
While the Supreme Court of Vermont 
was divided (28 A. 2d 639), the 
decision of the majority stated: 

The basis of recovery is negligence, 
without which no right of action is 
given under the Act. . . The fact of 
accident carries with it no presumption 
of negligence on the part of the em- 
ployer, and it is an affirmative fact for 
the injured employee to establish that 
the employer has been guilty of negli- 
gence. 

This court then points out: 

There was no evidence tending to 
show that the space on the bridge be- 
side the cinder car was not a reason- 
ably safe place under the circumstances 
in which to open the hopper. True, it 
was only about 12 inches wide and a 
misstep might cause a fall of 18 feet. 
but there was no claim nor evidence of 
accident when cinders had been previ- 
ously dumped there or that on those 
occasions the operation was not per- 
formed on the bridge and in the same 
manner. 


The court further said: 


The plaintiff insists that she is en- 
titled to invoke the doctrine of res 
ipsa loquitur. Here. however. for 
aught that appears, the accident may 
have been due to improper handling 
of the wrench. The doctrine does not 
apply where the accident might have 
been due to improper handling as well 
as to improper furnishing the thing 
causing the accident. 

However, Mr. Justice Douglas stated 
that the right to trial by jury is a basic 
and fundamental feature of our system 
of federal jurisprudence and part and 
parcel of the remedy afforded railroad 
workers. He stated that to deprive 
workers of the benefit of a jury trial 
in close or doubtful cases is to take 
away a goodiy portion of the relief 
which Congress afforded them. How- 


ever, in a dissenting opinion by Mr. 
Justice Roberts, in which Mr. Justice 
Frankfurter joined, he stated: 


I merely state my conviction 
that the Seventh Amendment envisages 
trial not by jury, but by court and jury, 
according to the view of the common 
law. and that federal and state courts 
have not usurped power denied them 
by the fundamental law in directing 
verdicts where a party failed to adduce 
proof to support his contention, or in 
entering judgment notwithstanding a 
verdict for like reason. 


— 


n concluding the dissent he said: 


Finally, I cannot concur in the in- 
timation, which | think the opinion 
gives, that, as Congress has seen fit 
not to enact a workmen’s compensation 
law, this court will strain the law of 
negligence to accord compensation 
where the employer is without fault. I 
yield to none in my belief in the wis- 
dom and equity of workmen’s compen- 
sation laws, but I do not conceive it to 
be within our judicial function to write 
the policy which underlies compensa- 
tion laws into acts of Congress when 
Congress has not chosen that policy 
but, instead, has adopted the common 
law doctrine of negligence. 

In Tiller v. Atlantic Coast Line R. 
Co. (19143), 318 U.S. 54, the Court, 
through Mr. Justice Black, proceeded 
to interpret the 1939 amendment pro- 
viding that an employee shall not be 
held to have assumed the risks of 
employment in any case where such 
injury or death resulted in whole or 
in part from the negligence of the 
employer. The Court reached the con- 
clusion that for practical purposes the 
only questions involved in a case under 
the act were whether the carrier was 
negligent and whether that negligence 
was the proximate cause of the injury. 


The Tiller Case... 
The Basic Facts 

In fairness to the Court of Appeals, 
some of the facts of the case should 
be mentioned. The employee was a 
member of the police force of the rail- 
road, guarding merchandise trains and 
inspecting the seals on cars. He follow- 
ed no routine in making his observa- 
tions and did his work in various 
places in the yard of the defendant. 
No one saw the accident. The Court 
of Appeals said that it is probable that 
Tiller did not see cars approaching 
on the track adjoining the one on 
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which he was inspecting cars. The 
lower court said that the conclusion is 
inescapable that Congress did not in- 
tend to enlarge the obligation of 
carriers to look out for the safety of 
their men when exposed to the or- 
dinary risks of the business, and the 
doctrine of the assumption of risk must 
be given its accustomed weight. The 
court pointed out that this case pre- 
sented no material differences of fact 
from situations considered by the 
courts in numerous decisions and held 
to be free from negligence on the 
part of the carriers. (128 F. 2d 420). 

However, the United States Supreme 
Court said that no case is to be with- 
held from a jury on any theory of 
assumption of risk and questions of 
negligence should under proper charge 
of the court be submitted to the jury 
for their determination. It then empha- 
sized that as long as the jury system is 
the law of the land, and the jury is 
made the tribunal to decide disputed 
questions of fact, the case should go 
to the jury. In effect, what the Court 
was saying was that where there are 
facts in dispute and men may draw 
different inferences, the case must go 
to the jury. While Justice Frankfurter 
concurred in the opinion, he did his 
best to point out that the carrier was 
not to be charged with those injuries 
which resulted from the usual risks 
incident to employment—risks_ which 
cannot be eliminated through the 
carrier’s exercise of reasonable care. 

In this case the Supreme Court 
reversed the Court of Appeals for the 
Fourth Circuit which had affirmed a 
directed verdict for the defendant. 
There was no dissent in the Court of 
Appeals. 

In Tennant v. Peoria & P.U.Ry. Co. 
(1944), 321 U.S. 29, the Supreme 
Court reversed the Court of Appeals 
for the Seventh Circuit in holding 
there was no substantial proof that 
the failure to ring a bell was the proxi- 
mate cause of the employee’s death. 
There was no direct evidence as to the 
precise location of the employee at 
the moment he was killed. The case 
was submitted to the jury on the 
allegation that death resulted from 
respondent’s negligence in that its 
engineer backed the engine and cars 
without first ringing the bell. The 
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Court of Appeals pointed out that to 
recover it was incumbent upon peti- 
tioner to prove that respondent was 
negligent and that such negligence was 
the proximate cause in whole or in 
part of the fatal accident. It further 
said that petitioner was required to 
present probative facts from which the 
negligence and the causal relation 
could reasonably be inferred. 


The majority of the Court of Appeals 
(134 F. 2d 860), with Circuit Judge 
Major writing the opinion, held that 
although the great preponderance of 
the proof was to the contrary, the 
court was not prepared to hold as a 
matter of law that there was no negli- 
gence in defendant’s failure to ring 
the bell. However, the Court said, 
assuming there was negligence in this 
respect, that alone was not sufficient to 
take the case to a jury. The proof of 
negligence complained of must be the 
cause of the injury and the jury may 
not be permitted to speculate as to its 
cause and the case must be withdrawn 
from its consideration unless there is 
evidence from which the inference may 
reasonably be drawn that the injury 
suflered was caused by the negligent 
act of the employer. The court pointed 
out that before such an inference can 
be indulged there must be proof sup- 
porting a reasonable theory that the 
death was occasioned by failure of the 
defendant to warn him of the train 
movement. 


Mr. Justice Murphy was the spokes- 
man of the Supreme Court. Without 
considering whether the ringing of the 
bell before the movement of the train 
was a requirement, the Supreme Court 
paid lip service to the need for ade- 
quacy of probative facts but concluded 
that when an engine is about to move 
it was not unreasonable for the jury 
to consider that the failure to ring 
the bell under the circumstances con- 
stituted negligence. The Supreme Court 
stated that the court below erred in 
holding that there was not sufficient 
proof to support the charge that the 
failure to ring the bell was the proxi- 
mate cause of the employee’s death. 
The Court said there must be added 
to the respondent’s evidence the pre- 
sumption that the deceased was actual- 
ly exercising due care for his own 
safety at the time of his death. Then 


the Court stated that the ultimate in- 
ference that the employee would not 
have been killed but for the failure to 
warn him is therefore supportable, as 
the ringing of the bell might well have 
saved his life. 

The reasoning of the Supreme Court 
is clearly exposed to the light of day 
when it said that it is not the function 
of the Court to search the record for 
conflicting circumstantial evidence in 
order to take the case away from a 
jury on the theory that the proof gives 
equal support to inconsistent and un- 
certain inferences. It said that the 
focal point of judicial review is the 
reasonableness of the particular in- 
ference or conclusion drawn by the 
jury and that it is the jury which is 
the fact-finding body which alone 
weighs the contradictory evidence and 
inferences and draws the ultimate con- 
clusion as to the facts. However, in 
this case inferences are considered 
facts and only the imagination of the 
jurors limits the inferences that may 
be drawn from probabilities. 


Another Reversal .. . 
The Lavender Case 

In Lavender v. Kurn, 327 U.S. 645 
(1946). Justice Murphy delivered the 
opinion of the Court. The decision of 
the Supreme Court of Missouri was 
reversed. The testimony of an ex- 
amining doctor was that an object 
might have been attached to a train 
backing at the rate of eight or nine 
miles per hour which caused the skull 
injury to the employee. The Supreme 
Court of Missouri held that all reason- 
able minds would agree that it would 
be mere speculation and conjecture to 
say that the employee was struck by a 
mail-hook and that plaintiff failed to 
make a submissible case on that ques- 
tion. It also held that there was no 
substantial evidence that the uneven 
ground and insufficient light were 
causes or contributing causes of the 
death of the employee. However, the 
Court stated that if he had been stand- 
ing on a mound about a foot from the 
side of the mail-car he could have been 
hit by the end of a hook on a mail-car. 
Justice Murphy said: 


Whenever facts are in dispute or the 
evidence is such that fair-minded men 
may draw different 


inferences, a 
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measure of speculation and conjecture 

is required on the part of those whose 

duty it is to settle the dispute by 
choosing what seems to them to be the 
most reasonable inference. 

In this statement, merely because we 
have a jury system, the Court extends 
to the jury the privilege to settle the 
dispute even though to do so it may 
enter the realm of speculation and 
conjecture. The concepts of substantial 
evidence or greater weight of the 
evidence are entirely disregarded. 

It is of interest to note that the 
Supreme Court of Missouri, Division 
No. 1, consisted of a presiding judge 
with four associate justices. The 
opinion was written by Commissioner 
Bradley and concurred in by two as- 
sociate commissioners. In other words, 
eight judicial officers without a dis- 
senting view were reversed by the 
Supreme Court. 

In Ellis v. Union Pacific Railroad, 
329 U.S. 649, (1947), the Court 
through Mr. Justice Douglas reversed 
the Supreme Court of Nebraska. While 
the Court recognized that the act does 
not make the employer an insurer of 
the safety of employees and that 
liability is based on negligence, em- 
phasis again is placed on the jury’s 
right to make whatever inference desir- 
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able to reach its verdict. The Court 


said that it is irrelevant that fair- 
minded men might reach a different 
conclusion. Nebraska 
Supreme Court, without a justice dis- 
senting, had concluded that the plain- 
tiff failed to prove any of his charges 
of negligence (19 N.W. 2d 641; 22 
N.W. 2d 305). 


In Dice v. Akron, C. & Y. R. Co., 
342 U.S. 359 (1952), there was a 


reversal of the Ohio Supreme Court in 


However, the 


sustaining a judgment for defendant 
notwithstanding the verdict of the jury 
in favor of the plaintiff. The opinion 
was written by Mr. Justice Black. How- 
ever, the United States Supreme Court 
held that releases under the Federal 
Employers’ Liability Act raise a ques- 
tion to be determined by federal rather 
than state law, and that the ques- 
tion of validity of the release was one 
that had to be submitted to a jury. 


In Rogers v. Missouri Pacific Rail- 
road Co., 352 U.S. 500 (1957), the 
Court, with Mr. Justice Brennan de- 
livering the opinion, reversed the 
Supreme Court of Missouri in its find- 
ing that the plaintiff's evidence did 
not support the finding of defendant’s 
liability. The plaintiff slipped on loose 
ballast while standing on the crest of 
a slope to avoid flames from burning 
weeds and vegetation fanned by a 
passing train. The complaint alleged 
negligence in that plaintiff was re- 
quired to work at a place in close 
proximity to defendant’s railroad 
tracks, whereon trains moved and 
passed, causing the fire from the 
burning weeds and the smoke there- 
from to come dangerously close to 
the plaintiff and requiring plaintiff to 
move away from the danger. Negli- 
gence was also alleged in that the 
surface of the culvert was not properly 
maintained because, instead of a flat 
surface giving firm footing for work- 
men, the surface was covered with 
loose and sloping gravel which did not 
provide adequate and sufficient footing 
for plaintiff to best move or work 
under the circumstances. The Missouri 
Supreme Court reversal! was upon the 
grounds that the plaintiff knew it was 
his primary duty to watch the fire, 
that he was inattentive to the fire, and 
that the emergency was one brought 
about by himself. 
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Justice Brennan stated that under 
the statute the test of a jury case is 
simply whether the proofs justified 
with reason the conclusion that em- 
ployer negligence played any part, 
even the slightest, in producing the in- 
jury or death for which damages are 
sought. He further stated the burden 
of the employee is met and the obliga- 
tion of the employer to pay damages 
arises, when there is proof, even though 
entirely circumstantial, from which the 
jury may with reason make that in- 
ference. 

In concluding, Justice Brennan said 
that in a relatively large per cent of 
the cases reviewed the Supreme Court 
has found that lower courts have not 
given the proper scope to the integral 
part of the congressional scheme. In a 
note the Court listed eighteen cases in 
which it had previously found that a 
jury question was presented and re- 
versed the lower courts. 

In Webb v. Illinois Central R. Co., 
352 U.S. 512 (1957), the Court, in 
an opinion written by Mr. Justice 
Brennan, reversed the unanimous deci- 
sion of the Court of Appeals for the 
Seventh Circuit. The lower court held 
the evidence was insufficient to allow a 
jury determination of the defendant’s 
negligence and held that the motion for 
a directed verdict should have been 
granted. The plaintiff, working as a 
brakeman, injured his knee in a fall 
on a cinder roadbed near a housetrack 
switch. The plaintiff, after the fall, 
concluded that he had slipped on an 
unnoticed and partially covered cinder 
about the size of his fist that was 
imbedded in a level but soft roadbed. 
In a footnote the Court stated that some 
speculation may have entered into the 
jury’s decision but it repeated Mr. Jus- 
tice Murphy’s words in the Kurn case: 


It is no answer to say that the 
jury’s verdict involves speculation and 
conjecture. Whenever facts are in dis- 
pute or the evidence is such that fair- 
minded men may draw different in- 
ferences, a measure of speculation and 
conjecture is required on the part of 
those whose duty it is to settle the dis- 
pute by choosing what seems to them 
to be the most reasonable inference. 


In a vigorous dissent to the Rogers 
and Webb cases, Mr. Justice Harlan 
said in part (352 U.S. 500 at page 
563) : 


... It has, however, been common 
ground that a verdict must be based 
on evidence—not on a scintilla of 
evidence but evidence sufficient to en- 
able a reasoning man to infer both 
negligence and causation by reasoning 
from the evidence. Moore v. Chesa- 
peake & O. R. Co., 340 U.S. 573. And 
it has always been the function of the 
court to see to it that jury verdicts 
stay within that boundary, that they 
be arrived at by reason and not by will 
or sheer speculation. Neither the 
Seventh Amendment nor the Federal 
Employers’ Liability Act lifted that 
duty from the courts. However, in 
judging these cases, the Court appears 
to me to have departed from these long- 
established standards, for, as I read 
these opinions, the implication seems 
to be that the question, at least as 
to the element of causation, is not 
whether the evidence is sufficient to 
convince a reasoning man, but whether 
there is a scintilla of evidence at all 
to justify the jury verdicts. I cannot 
agree with such a standard, for I 
consider it a departure from a wise 
rule of law, not justified either by the 
provision of the FELA making em- 
ployers liable for injuries resulting “in 
whole or in part” from their negli- 
gence, or by anything else in the Act 
or its history, which evince no purpose 
to depart in these respects from 
common-law rules. 


In Gibson v. Thompson, United 
States Supreme Court Docket No. 142, 
October Term, 1957, the employee 
slipped on some loose gravel in a newly 
constructed railroad yard. The jury 
found the railroad negligent on two 
counts: first, in requiring the engineer 
to walk from the roundhouse across the 
railroad yard to his engine, and 
second, in failing to use gravel of 
uniform size where the engineer was 
required to walk. The trial court ruled 
that there was no evidence to warrant 
a finding that the railroad was guilty 
of any breach of duty owed the en- 
gineer with respect to the method, 
manner and material used in the con- 
struction of the railroad yard. The trial 
court further ruled that the railroad in 
building the yard used plans and speci- 
fications advanced and approved by 
the best qualified construction en- 
gineers in the country. The trial court 
judgment for defendant was affirmed 
by the Texas Supreme Court. Writ of 
certiorari was granted and in a per 
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Alexander Hamilton: 


His Spirit Is Alive Today 


by J. Harvie Williams 


Alexander Hamilton was one of the most influential and far-seeing of 
the Founding Fathers. At an extraordinarily early age, he served with 
distinction in the Continental Army, was a close friend and adviser of 


General Washington, and wrote a large portion of one of the greatest works 


on government in the history of political science. This article on Hamilton’s 


contributions to his country is taken from an address delivered in 1957 


during the celebration of the bicentennial of his birth. 





On Saturday, October 19, 1781, the 
decisive battle of the American War 
for Independence took place at York- 
town, Virginia. In 1957, the celebra- 
tion of the one hundred seventy-sixth 
anniversary of this battle was a major 
event in the bicentennial years of Alex- 
ander Hamilton and the Marquis de 
Lafayette, and in the celebration of the 
350th anniversary of the establishment 
of the first permanent English colony 
on this continent. 

Alexander Hamilton led the Ameri- 
can troops in the successful bayonet 
assault at night on Redoubt 10, which 
made Lord Cornwallis’ position unten- 
able. 

Alexander Hamilton should be a 
subject of extraordinary interest to 
young people. He did so much while 
so young. His career is a challenge to 


_ 


‘very young man and woman on every 
college campus in the United States. 

\t 19, before he had finished Kings 
College (now Columbia University) 
he was given command, as captain, of 
the Provincial Company of Artillery 
0! New York. Hamilton and his com- 
pny were engaged in the Battle of 
1..ng Island. at White Plains, at Tren- 


ton and at Princeton. His growing 
reputation brought him to the attention 
of General Washington. 

At twenty Hamilton was appointed 
aide-de-camp to General Washington, 
with the rank of lieutenant colonel. 
During the four years he served on 
Washington’s staff, Alexander Hamil- 
ton was at the center of events. Wash- 
ington entrusted him with the most 
delicate missions—missions on which 
hung the success of the war and his 
own reputation. Hamilton also han- 
dled Washington’s correspondence with 
the Continental Congress. 

Even during these busy years Hamil- 
ton found time to broaden his knowl- 
edge and indulge in extracurricular 
activities. At twenty he was writing to 
Robert Morris about what a constitu- 
tion should include for adequate ad- 
ministration of government and using 
the doctrine of separation of powers. 

The next year he published his first 
Publius letters, deploring the feeble- 
ness and laxity of the Continental Con- 
gress. Two years later, May, 1780, 
Hamilton submitted anonymously to 
Robert Morris, Superintendent of Fi- 
nance, his first plan for a national 


bank to stabilize public funds. That 
same year, at the age of 23, Hamilton 
wrote to James Duane the first of his 
great treatises on constitutional govern- 
ment and called for a convention to 
establish a general confederation with 
adequate power. 


In the midst of all this activity, being 
a normal young man, Hamilton found 
time for the successful courtship of 
Elizabeth Schuyler, whom he married 
in December, 1780. 


On the first day of April, 1781, 
Alexander Hamilton resigned from 
General Washington’s staff. It was not 
until July 31 that he was given com- 
mand of a battalion of light infantry 
and ordered to Virginia. During these 
four months of military inactivity he 
began the publication of a series of six 
papers entitled The Continentalist. The 
final number, published on July 4, 
1782, eight months after Yorktown, 
ended with these tremendously signifi- 
cant paragraphs: 


There is something noble and mag- 
nificent in the perspective of a great 
Federal Republic, closely linked in the 
pursuit of a common interest, tranquil 
and prosperous at home, respectable 
abroad; but there is something pro- 
portionably diminutive and contempt- 
ible in the prospect of a number of 
petty States, with the appearance only 
of union, jarring, jealous, and _per- 
verse, without any determined direc- 
tion, fluctuating and unhappy at home, 
weak and insignificant by their dissen- 
sions in the eyes of other nations. 
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Happy America, if those to whom 
thou hast intrusted the guardianship 
of thy infancy know how to provide 
for thy future repose, but miserable 
and undone, if their negligence or 
ignorance permits the spirit of discord 
to erect her banner on the ruins of thy 
tranquility! 


Thus, at the age of 25, five years 
before the Constitutional Convention, 
Alexander Hamilton had a clear vision 
of the great federal republic he wished 
to see established on this continent. 
For the next two decades he worked 
unremittingly toward that objective. 

In this world of 1959, it is not easy 
to realize the one-time nonexistence of 
the United States. Nor is it any less 
difficult to realize that the United States 
of today began in 1789 with only 
eleven states and less than four million 
people—about one half as many as 
now live in New York City. 

Nevertheless, in order to understand 
and appreciate what was done for us 
by those now long gone, we must educe 
in our mind’s-eye a clear picture of 
those early days for comparison with 
what we see today. 

Today the political and economic 
growth of the United States is un- 
precedented in the annals of mankind. 
This unique position was achieved in 
only one and two thirds centuries 
(1789-1959) 

To students of history and govern- 
ment who have inquiring minds and 
possess the gift of wonder and power 
of analysis, the why and how of the 
United States must always be an ab- 
sorbing subject. 
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Shortly after Yorktown Hamilton 
was relieved from active Army service 
and returned to his family at Albany. 
Here, the following spring he began 
to read law in the office of his old 
friend, Robert Troup. After three 
months’ study, Hamilton was admitted 
to the Bar as attorney-at-law. During 
that brief time, however, he wrote a 
legal handbook, Practical Proceedings 
in the Supreme Court of the State of 
New York, which became the ground- 
work for subsequent treatises by others. 
This item is the prize possession of 
the library of The Association of the 
Bar of the City of New York. 


That same month, July, 1782, Alex- 
ander Hamilton persuaded the New 
York Legislature to pass a resolution 
calling for a general convention of the 
states to amend the Articles of Con- 
federation, and the following day that 
legislature appointed him a delegate 
to the Continental Congress. There he 
had wider opportunity to work for a 
general convention to provide for a 
closer union of the states. 


Four years later, as a member of the 
1786 Annapolis Convention, Alexander 
Hamilton wrote the report which set in 
motion the events which brought on 
the Constitutional Convention in Phil- 
adelphia, of which he was also a 
member. 


Alexander Hamilton has rarely been 
given credit for his achievements at 
the Philadelphia convention. Most 
historians, reading the dry records, 
conclude that he was without influence 
because his two colleagues from New 
York decided the vote of that state. 
The fact is that his great speech on 
June 18, 1787, was designed to defeat 
—and did defeat—the New Jersey plan 
and brought success to the Virginia 
plan as the basis of the convention’s 
work. Thus, the notion of a continuing 
league of sovereign states was put 
aside in favor of a national govern- 
ment under a limited Constitution. 


The Federal Constitution ... 
A Unique Document 

The Constitution signed on Septem- 
ber 17, 1787, was unique in all time: 


1. It created a limited constitution 
of government—a national sovereignty 
limited “to its proper objects”, and by 


“certain specified exceptions to legis- 
lative authority”; and state sovereignty 
limited to its proper sphere. This di- 
vided sovereignty was seen as recon- 
cilable. 

2. It established the formal separa- 
tion of the national sovereign powers 
into three functional categories: Legis- 
lative, Executive, and Judicial. 

3. It established a representative 
federal union of states on the basis of 
unequal representation in the House 
of Representatives, according to the 
unequal populations of the states, and 
equal representation in the Senate as 
co-equal political societies regardless 
of populations. These two different 
principles of representation were com- 
bined to give each state the exact 
numerical representation in the Elec- 
toral College, which underpins the 
Executive Branch, that it has in a joint 
session of the Congress. 


4. It provided for an independent 
judiciary under the Constitution. 

Although the proposed Constitution 
was a mere rearrangement of familiar 
things, it was sufficiently different to 
arouse substantial opposition in many 
quarters, especially from office-holders 
whose prestige would be diminished 
under the new system. While the cam- 
paign for ratification was the most 
important campaign ever waged in this 
country, it was also one of the most 
intense. In this campaign Alexander 
Hamilton, who had done more than 
any other man to prepare the way and 
bring on the Constitutional Convention, 
rose to new heights. He was 30 years 
old. 

Some one hundred and seventy-two 
years ago there appeared in The In- 
dependent Journal, a New York City 
newspaper, an article addressed: “To 
the People of the State of New York”. 
This article by Alexander Hamilton, 
over the nom de plume “Publius”, the 
first of eighty-five Federalist Papers. 
raised a question that remains un- 
answered. It was, and is, 


Whether societies of men are really 
capable or not of establishing good 
government from reflection and choice. 
or whether they are forever destined 
to depend for their political constitu- 
tions on accident and force. 


As crucial as the question was then, 
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i: is equally crucial now. And we can 
suy now, as Hamilton said then, “A 
wong election of the part we shall 
act may, in this view, deserve to be 
considered as the general misfortune 
o! mankind.” 


The Federalist is universally regard- 
ed as the classic work on government, 
especially on the Constitution of the 
United States. Thomas Jefferson said 
it is “. .. in my opinion, the best com- 
mentary on the principles of govern- 
ment, which was ever written.” On two 
occasions, the Supreme Court, in opin- 


ions by Chief Justice John Marshall, 


gave it unstinted praise. 


In McCulloch v. Maryland the Court 
said in 1819: 


In the course of the argument, the 
Federalist has been quoted; and the 
opinions expressed by the authors of 
that work have been justly supposed 
to be entitled to great respect in ex- 
pounding the constitution. No tribute 
can be paid to them which exceeds 
their merit... 


Two years later the Court said in 
Cohens v. Virginia: 


The opinion of the Federalist has 
always been considered as of great 
authority. It is a complete commentary 
on our constitution; and is appealed 
to by all parties in the questions to 
which that instrument has given birth. 
Its intrinsic merit entitles it to this 
high rank; and the part two of its 
authors performed in framing the con- 
stitution, put it very much in their 
power to explain the views with which 
it was framed... 


In addition to the many editions of 
The Federalist published in this coun- 
try and in England, it has been trans- 
lated into French, German, Spanish, 
Portuguese, lately into Italian, and, I 
am told, into Russian. 


Here I should like to be personal for 

a moment. For the good of the future 
the United States I should like to 
The Federalist a required textbook 
in a required course in government in 
ry college and university in the 
id. My reason is: Understanding of 
nature, structure and scope of the 

nstitution of the United States—the 
¢ »stone of the American political 
‘em—is constantly narrowing. For- 


- 


~~ in & 


mal study of The Federalist as | sug- 
gest, would broaden and deepen that 
understanding, and give a new lease 
on life to the greatest constitution of 
government ever written and estab- 
lished. 

When publication of The Federalist 
was completed, Alexander Hamilton 
was well prepared for the New York 
convention to consider ratification. In 
the membership of the convention, 
which met at Poughkeepsie, Hamilton’s 
forces were outnumbered by more 
than two-to-one. But before the debate 
was concluded, after forty-four days, 
Hamilton carried the day by the vote 
of thirty to twenty-seven, including the 
vote of Melancthon Smith, leader of 
This _ result, 
brought New York into the Union, is 
regarded as one of the greatest forensic 


the opposition. which 


achievements of all time. 

With the Constitution adopted by 
the necessary nine states—New Hamp- 
shire was ninth and Virginia tenth— 
and with New York in the Union, the 
Continental Congress resolved that the 
Presidential meet in their 
state capitals on February 4, 1789, 
and that the new government become 
effective one month later. 


Electors 


George Washington was unanimously 
elected President and was inaugurated 
on April 30 in New York City. At the 
President’s request, Hamilton prepared 
a detailed plan of presidential protocol 
for entertaining and receiving public 
officials. 

President Washington’s first Cabinet 
appointment, on September 11, was 
Alexander Hamilton to be Secretary 
of the Treasury. Ten days later the 
House of Representatives requested a 
report on a plan for the support of the 
public credit. On January 9, 1790, 
Hamilton submitted to the Congress 
the first of his great state papers, the 
First Report on the Public Credit. 

The next of Hamilton’s great state 
papers was the “Report on a National 
Bank”, which was followed by his even 
more important letter to the President 
on the constitutionality of the bank, 
more important because of his criteria 
of objects for the constitutionality of 
measures, and because of his develop- 
ment of the doctrine of implied powers. 

These reports were followed by the 
“Report on Manufactures” at the end 
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of 1791, and the “Second Report on 
the Public Credit” in January, 1795, 
just before his resignation from public 
office. 


During his five and a half years as 
Secretary of the Treasury in Washing- 
ton’s Administration—during which 
the new Government of the United 
States was organized and set in mo- 
tion—Alexander Hamilton became, 
in effect, Washington’s “Prime Min- 
ister”. No other Cabinet member in 
any Administration has wielded such 
influence and power. Hamilton’s hand 
was active in every aspect of govern- 
ment. 

After returning to the private prac- 
tice of law in New York City, Hamil- 
ton continued to be President Wash- 
ington’s principal adviser and the Ad- 
ministration’s number one publicist. 
After leaving office, Hamilton not only 
drafted the President’s messages to 
Congress on the State of the Union, 
but he wrote at length for publication 
on questions which were agitating the 
public mind. His Camillus Letters, 
thirty-eight in number, in defense of 
the second treaty with Great Britain, 
rank with, if not above, his contribu- 
tions to The Federalist. In them he 

(Continued on page 198) 
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October 20, 1758 


Two hundred years ago last October 20, a significant 
event occurred, the bicentennial of which would have been 
worthy of observance in every country which employs the 
English common law. October 20, 1758, William Black- 
stone, whose career at the Bar up to that day had not been 
notable, was elected Vinerian Professor of the Common 
Law of England at Oxford University. By that appointment, 
Blackstone was ushered into a career which brought him 
renown and which enriched the English common law. 
October 25, 1758. Blackstone delivered his first lecture as 
Vinerian Professor. The first lecture seemed to envision all 
of those which followed and became the introduction to his 
Commentaries on the Laws of England. The Commentaries 
were written in the years 1765-1769, but their substance 
and fountainhead were the lectures which Blackstone de- 
livered as Vinerian Professor. 

Five years before Blackstone became Vinerian Profes- 
sor, he had adopted the advice given to him by his great 
friend, Lord Mansfield, and had delivered a series of lec- 
tures at Oxford on the common law. the first that had 
ever been given upon that subject. Seemingly, the success 
of his lectures caused Charles Viner. through a bequest in 
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his will, to make provision for the establishment of the 
Vinerian Professorship of the Common Law of England to 
which Blackstone was appointed. 

Blackstone was well adapted to the work which he under- 
took as Vinerian Professor. In his youth he had displayed 
a deep interest in literature which developed for him a 
dignified, delightful literary style. Until the Commentaries 
appeared, the common law was a trackless maze of 
precedents, beyond the ken of the layman, awaiting the 
genius of Blackstone to transmute them into rules capable 
of the layman’s understanding. He was capable of over- 
looking the minutiae of technicalities and seeing only the 
principles which he thought rendered the common law akin 
to “a secondary law of nature”. 

Blackstone’s Commentaries earned for themselves a 
designation which all writers prize—“best seller”. Four 
volumes in extent, the Commentaries popularized the com- 
mon law and made it mature. Eight editions were published 
before Blackstone’s death in 1780 at the age of fifty-seven 
years. The work won for their author a fortune, for in to- 
day’s purchasing power the royalties amounted to almost a 
half million dollars. No other book on the subject of the 
law has attained the acclaim and acceptance of the Com- 
mentaries. For years every gentleman felt something was 
lacking in his home unless the Commentaries occupied a 
conspicuous place in it. The Commentaries have had a pro- 
found effect in the shaping of our law. The clarity of their 
style won ready acceptance for the common law’s major 
principles and enabled the reformer to concentrate upon 
the part which he felt needed improvement. 

Today, when we read the Commentaries, we appear to 
turn the hand of time backward for centuries. Of the two 
thousand pages of the Commentaries over five hundred are 
devoted to the law of property, chiefly real property. Thus, 
we see that only two hundred years ago real property oc- 
cupied a conspicuous place in jurisprudence and, accord- 
ingly, in the economy of the times. The law of corpora- 
tions received scant attention in the Commentaries and 
thereby we sense the great change which recent years 
have worked. 

In the obituary that was published following Blackstone’s 
death, note was taken of the Commentaries: 


Who rescu’d law from pedant phrase, 
Who clear’d the student’s clouded eyes, 
And led him through the legal maze. 


The sentiment expressed in those three lines could be ut- 
tered with truth even today. 


The Size of Verdicts 


Large verdicts in personal injury cases are a constant 
source of discussion. Plaintiffs’ lawyers assert such verdicts 
are only just compensation to their clients; clients com- 
plain of the take of their lawyers. Some lawyers blame ex- 
cessive verdicts on the failure of the insurance companies 
more promptly to refer the cases to the lawyers, and then 
only when the insurance adjusters cannot settle; other 
lawyers say the insurance companies pay too little fees, 
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su defense lawyers become plgintiffs’ lawyers. Many would 
regulate contingent fees. Every lawyer, some perhaps with 
their tongues in their cheeks, would eliminate chasers, 
solicitors and lay adjusters. There are those who would 
abolish the jury system in toto. Some would have juries 
determine the question of negligence and leave the awards 
to be fixed by so-called experts; others would establish 
commissions similar to workmen’s compensation commis- 
sions and make scheduled awards without regard to negli- 
gence. Plaintiffs’ lawyers point out that for every well 
publicized large verdict, there are dozens of small awards 
or verdicts for the defense. 

Chasers, solicitors and so-called “adjusters”, equipped 
with police radios, are often first on the scene of acci- 


South America 


Circle Trip 


Travel plans for the around South 
America twenty-one day air cruise 
following the Annual Meeting in the 
Greater Miami Beach area this Aug- 
ust, as announced in the January 
JOURNAL, are about completed. 


The first stop on the itinerary is 
scheduled for Panama City and a 
visit in the Canal Zone. The itiner- 
ary continues with stops for two to 
four days at Lima, Santiago, Buenos 
Aires, Montevideo, Sao Paulo, Rio 
de Janeiro and Caracas and then a 





Editorials 


dents, taking pictures and interviewing witnesses. The evi- 
dence is ready in the event the case “drifts” into the office 
of one of their lawyer friends. 

The JourRNAL, as the official publication of the member- 
ship composed of many plaintiffs’ and defense counsel, takes 
no position among these conflicting expressions. There may 
be some merit in all of them. All sides should take up the 
cudgel against chasers and solicitors and urge the Associa- 
tion membership to continue their efforts to outlaw and 
eliminate these parasites. In this the insurance companies 
can help by reporting to the bar organizations instances 
of capping and running which come to their attention. But 
in the final analysis, it is the profession itself which must 
clean and keep clean its own house. 





return to Miami. 


The entertainment plans are being 
worked out and from all indications 
the trip will be one of great interest 
with excellent sightseeing trips at 
all points visited plus enjoyable 
parties and social programs. 


Also, as previously announced, 
there will be a Caribbean “Island 
Hopping Tour” for those who may 
not wish as extensive a trip as the 
one to South America. This round 
trip air-flight visits several of the 
more colorful islands. 


Delightful tropical hotels, lush 
vegetation, palm-fringed shorelines, 
colorful native costumes and mys- 
tival voodoo all combine to make 





Sugar Loaf Mountain, Rio de Janeiro 





tis trip one long to be remembered. 


When all details have been com- 
p ted the complete information will 


appear in these pages. However, 
literature and further information 
may be had now by writing to: 


W. M. Maloney, Harvey R. Mason 
Travel Company, 54 Old Orchard, 
Skokie, Illinois. 
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Bolitha J. Laws, 1891-1958 


In the death of Chief Judge Bolitha 
J. Laws of the United States District 
Court for the District of Columbia, a 
widely known and universally admired 
federal trial judge, the federal judiciary 
and the legal profession generally have 
sustained a serious loss. 

Judge Laws was first appointed a 
federal district judge in 1938, and be- 
came Chief Judge of the District of 
Columbia District Court, a federal 
trial court with an important local and 
common law jurisdiction, on February 
22, 1945. Nationally recognized as a 
judicial administrator, he was also 
greatly loved in the community which 
he served for his personal qualities and 
record of civic achievement. Although 
his individual service as a trial judge 
was exemplary, his most enduring 
contribution undoubtedly will be his 
work in judicial reform. 

The guiding principle of Judge Laws’ 
judicial career found expression in the 
statement “that a judge does not com- 
pletely fulfill all that is expected of him 
by trying cases as they come before 
him; he must also furnish leadership 
in movements for judicial reform and 
the improvement of the administration 
of justice”. Coming to the District 
Court after many years of private prac- 
tice, he was responsible for the intro- 
duction of pretrial procedures in the 
District of Columbia following adop- 
tion of the Federal Rules of Procedure 
in 1938. He was also mainly, although 
not wholly, responsible for the general 
adoption of this important improve- 
ment in trial practice through his 
frequent talks and demonstration of 
pretrial procedures throughout the 
country. 
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During his judicial life, Judge Laws 
was active in the Section of Judicial 
Administration of the American Bar 
Association, serving as its Chairman 
in 1945-1946. Among his important 
contributions during this period was 
the enlisting of prominent laymen in 
work of judicial reform, on the sound 
principle that the administration of 
justice is a matter in which the lay 
public has a vital interest. The laymen’s 
program which he conducted for a 
number of years at the Annual Meet- 
ings of the American Bar Association 
was invariably enthusiastically _re- 
ceived. 

Only brief mention can be made of 
his many achievements in the District 
of Columbia, where for a number of 
years he was Chairman of the local 
Committee of the American Bar Asso: 
ciation on Improving the Administra- 
tion of Justice. His accomplishments 
in fostering lay participation in judi- 
cial administration, the improvement 
of criminal procedures, the reduction 
of court dockets, the establishment of 
a domestic relations court, and con- 
struction of a modern federal court 
building marked him as one of the 
most creative judicial administrators 
of his time. 

Judge Laws will best be remembered, 
however, for the combination of per- 
sonal qualities which he brought to 
his life and work: scholarship backed 
by engrained common sense, strong 
religious conviction springing from an 
unquenchable zest for life, and a 
meticulous impartiality and fairness, 
mediated by an unfailing sympathy for 
the conditions and needs of others. His 
thoughts were never long diverted from 
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these objectives. Just the day before he 
died he jotted down the following: 


Justice requires an understanding of 
heart and of mind. 

We have many approaches to the 
means of establishing “Equal Justice 
under Law” which is granted to be the 
principal object of our courts. :F have 
much interest in these varied ap- 
ptfoaches. Indeed I am an advocate of 
some. But, after long thought, I have 
reached the conclusion that there is 
no short cut to justice. What is re- 
quired is both a full understanding of 
the minds and the hearts of those 
engaged in seeking to solve the prin- 
ciples of justice. 

As unfailingly is true in the solution 
of any human problem, we need re- 
course to the greatest of all law books 
—The Bible. If man is to seek to give 
justice to the affairs of God’s universe, 
he must study the Laws of the Al- 
mighty. 


Judge Laws’ passing creates a void 
that will be hard to fill. 
Water M. BasTIAN 
ALEXANDER HOLTZOFF 












The States and the Amending Process 


Constitutional Law: 


by Frank E. Packard ¢ of the Illinois Bar (Chicago) 


Amendments to the Federal Constitution may be proposed either by 
two thirds of both houses of Congress or by a convention called by Congress 
at the application of the legislatures of two thirds of the states. The 
second method of proposing constitutional amendments has never been 
used. However, Mr. Packard points out that thirty-three states have 
adopted resolutions calling upon Congress to call a convention to propose 
an amendment to limit the power of the Federal Government as to income 
taxes. Although seven of the thirty-three have since tried to rescind their 
resolutions, Mr. Packard believes that these attempted rescissions are of 
no effect, and he argues that a writ of mandamus will lie to compel the 
Congress to issue the call for a convention. 





On March 2, 1957, the Legislature 
of Idaho passed a resolution memori- 
alizing the United States Congress to 
call a convention for the purpose of 
proposing an amendment to the Con- 
stitution of the United States limiting 
federal income tax rates. On March 
30, 1957, the Tennessee General As- 
sembly followed suit. This meets the 
requirement of Article V of the Con- 
stitution that if two thirds of the states, 
or thirty-three in number, petition 
Congress to call the convention for the 
jurpose of proposing an amendment to 
he Constitution, then Congress “shall” 
do so. The thirty-three states which 
ve enacted such memorializations 
e: Alabama, Arkansas, Delaware, 
rida, Georgia, Idaho, Illinois, Indi- 
a, Iowa, Kansas, Kentucky, Louisi- 
a, Maine, Massachusetts, Michigan, 
ississippi, Montana, Nebraska, Ne- 
da, New Hampshire, New Jersey, 
-w Mexico, Oklahoma, Pennsylvania, 
ode Island, South Carolina, South 


Dakota, Tennessee, Texas, Utah, Vir- 
ginia, Wisconsin and Wyoming. 

Of the thirty-three state legislatures 
which adopted the foregoing resolu- 
tions, those of Alabama, Arkansas, 
Illinois, lowa, Kentucky, Rhode Island 
and Wisconsin have attempted to re- 
scind their resolutions. This raises the 
first thorny point: Are the resolutions 
of rescission adopted by the legisla- 
tures of these seven states of any legal 
effect whatsoever? 

Some light on this question may be 
thrown by examining the federal 
amendatory process provided for in 
Article V. It is described in the Con- 
stitution as follows: 


The Congress, whenever two thirds 
of both houses shall deem it necessary, 
shall propose amendments to this con- 
stitution, or, on the application of the 
legislatures of two thirds of the several 
states, shall call a convention for 
proposing amendments, which, in 
either case, shall be valid to all intents 
and purposes, as part of this con- 
































stitution, when ratified by the legis- 
latures of three fourths of the several 
states, or by conventions in three- 
fourths thereof, as the one or the other 
mode of the ratification may be pro- 
posed by the Congress!. . . [Italics 
added }. 


Obviously, an amendment which 
arises through memorialization by 
states is equated with an amendment 
which arises through proposal by the 
Congress. Similarly, the right of a 
state to withdraw a memorialization 
must be equated with the right of the 
Congress to withdraw a constitutional 
proposal. Such a right does not exist 
in either case according to Professor 


Lester Bernhardt Orfield. Professor 


Orfield states as follows: 


Suppose Congress should attempt to 
withdraw an amendment after it had 
been proposed. This question was 
directly raised in 1864 when Senator 
Anthony proposed to repeal the joint 
resolution submitting the Corwin 
Amendment ... The practice has been 
to regard such a withdrawal as in- 
effectual. The theory apparently is 
that each affirmative step in the pass- 
age of an amendment is irrevocable... 
Confusion would be introduced if 
Congress were permitted to retract its 
action.* 


This view is shared by Professor 
Francis M. Burdick, who points out: 


It seems safe to assert that Congress, 
having once submitted a proposed con- 
titutional amendment to the States, 


1. U. S. Constitution, Article V. 

2. Orfield, Lester Bernhardt, THe AMENDING 
OF THE FeperaL Constitution (University of 
Michi . Press, Ann Arbor, Michigan, 1942, 
page oc. 
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cannot thereafter withdraw it from 
their consideration . . .° 


Professor Orfield continues as fol- 
lows: 


In such a case the analogy of a state 
legislature’s attempting to withdraw its 
ratification of an amendment would 
seem apposite. 


A perfect analogy exists in the 1951 
decision of the Supreme Court of the 
United States thai West Virginia could 
not withdraw from the Ohio River 
Valley Water Sanitation Compact. The 
Constitution provides that: “No State 
shall, without the Consent of Congress 

.enter into any Agreement or Com- 
pact with another state.”4 Thus, once 
a compact entered into between two or 
more states is approved by the Con- 
gress, the compact becomes a federal 
and multi-state matter entirely removed 
from the contingency of unilateral ac- 
tion on the part of one state. 

In 1939, the same year that the in- 
come tax rate limitation movement 
began, the legislature of West Virginia 
ratified that state’s adherence to the 
compact.” Eight states entered into the 
compact—New York, Kentucky, Indi- 
ana, Qhio, Illinois, West Virginia, 
Pennsylvania and Virginia. The follow- 
ing year the compact received the 
necessary approval of the Congress.® 

In 1950, the Court of Appeals of 
West Virginia, in the case of State ex 
rel. Dyer v. Sims, held that the ratifi- 
cation of the compact by its legislature 
was unconstitutional and that, as a 
result thereof, West Virginia was not 
a member of the compact.* 

The following year in the case of 
State of West Virginia ex rel. Dyer v. 
Sims, the Supreme Court of the United 
States, speaking through Mr. Justice 
Frankfurter held that: 


A compact is more than a supple 
device for dealing with interests con- 
fined within a region. That it is also a 
means of safeguarding the national 
interest is well illustrated in the Com- 
pact now under review... We are free 
to examine determinations of law by 
State courts in the limited field where 
« compact brings in issue the rights of 
other States and the United States 
its [West Virginia’s] legislature may 
not be free, at any time, to withdraw 
the power delegated.8 


Mr. Justice Jackson concurring, de- 
clared that: 
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She [West Virginia] now attempts 
to read herself out of this interstate 
Compact ... she may not... release 
herself from an interstate obligation. 
The legal consequences which flow 
from the formal participation in a 
compact consented to by Congress is 
a federal question before this Court... 
West Virginia should be estopped 
from repudiating her act . . . she is 
bound by the Compact.” 


Additional proof that a state legis- 
lature does not have the legal right to 
rescind a memorialization resolution 
may be adduced by examining the 
right of a state to withdraw a ratifi- 
cation of a proposed amendment to the 
Constitution. Judge John Alexander 
Jameson indicates that: 


The language of the Constitution is, 
that amendments proposed by Con- 
gress, in the mode prescribed, “shall 
be valid to all intents and purposes, 
as part of this Constitution, when 
ratified by the legislatures of three 
fourths of the several states, etc.” By 
this language is conferred upon the 
States, by the National Constitution, a 
special power; it is not a power be- 
longing to them originally by virtue 
of rights reserved or otherwise. When 
exercised, as contemplated by the Con- 
stitution, by ratifying. it ceases to be 
a power, and any attempt to exercise 
it again must be a nullity ... When 
ratified by the legislature of a state, 
it will be final as to such state... 
When ratified all power is expended.1° 


Professor Walter F. Dodd adds: 


. the view is incontrovertible, that 
a state, once having ratified, may not 
withdraw that ratification . . . to con- 
strue the Constitution otherwise, would 
be to permit great confusion in that 
no state in ratifying could know what 
the status of the amendment was if 
at the same time other states were 
permitted to withdraw ... The func- 
tion of ratification seems to be one 
which, when done, is fully completed, 
and leaves no power whatever in the 
hands of the state legislature.11 


The Court of Appeals of Kentucky 
held in 1937: 


It is the prevailing . . . view of 
writers on the question that a resolu- 
tion of ratification of an amendment 
to the Federal Constitution, whether 
adopted by the Legislature or a con- 
vention, is irrevocable. This conclusion 
seems inescapable as to the action of 
a convention called for the purpose of 


acting upon an amendment. When it 
has acted and adjourned, its power is 
exhausted. Since the “powers and dis- 
abilities” of the two classes of repre- 
sentative assemblies mentioned in 
Article V are “precisely the same” 
when a legislature, sitting not as a 
lawmaking body, but as such an 
assembly, has acted upon a proposal for 
an amendment, it likewise has ex- 
hausted its power in this connection.!2 


The Supreme Court of Kansas in the 


same year ruled in the case of Coleman 
v. Miller that: 


It is generally agreed by lawyers, 
statesmen and publicists who have 
debated this question that a... ratifica- 
tion once given cannot be withdrawn 
. . . from historical precedents, it is 

. . true that where a state has once 
ratified an amendment it has no power 
thereafter to withdraw such ratifica- 
tion. To hold otherwise would make 
Article V of the Federal Constitution 
read that the amendment should be 
valid “when ratified by three fourths 
of the States, each adhering to its 
vote until three fourths of all the 
legislatures shall have voted to ratify. 

. when a proposed amendment has 
once been ratified the power to act on 
the proposed amendment ceases to 
exist.!3 


The historical precedents here are 
more than ample. Some references to a 
few may be helpful. 


Some Precedents... 
Two Earlier Amendments 
New Jersey and Ohio! were among 
the states which ratified the proposed 
Fourteenth Amendment.!* Subsequent- 
ly, New Jersey and Ohio!® took action 
to rescind their respective ratifications. 
However, after passage of ratifications 
by the necessary three fourths of the 
states, the Congress passed a resolu- 
tion!? listing the ratifying states and 





3. Burdick, Francis M., THe Law oF THE 
AMERICAN CONSTITUTION—ITS ORIGIN AND _DE- 
VELOPMENT NS P. Putnam’s Sons, New York, 


ar » BS Se 
Constitution, Article 1, §10, clause 3. 
W. Va. Acts 1939, c. 38. 
é. 54 U. S. Stat. at L. 752. 
iS 134 W. Va. 278 (1950). 
341 U. S. 22, 27, 28, 30; 71 S. Ct. 557, 560- 
562" (1951 }. 
ee U. S. 22, 35, 36; 71 S. Ct. 557, 564 
(1951 
10. Jameson, Judge John Alexander, A TREA- 
TISE ON CONSTITUTIONAL CONVENTIONS—THEIR 
History, Powers AND MODE oF oooge (Cal- 
— and Co., Chicago, 1887) §§579, 581 
11. Dodd, Walter F.. Amending Federal 
Constitution, 30 Yate L. J. 321, oe (192 
12. Wise v. Chandler, 270 Ky. 1, 8, 9, 08'S. Ww. 
2d 1024, 1028 (1937). 
- 13. ig; Kan. 390, 400, 403, 71 P. 2d 518, 524, 
6 ( 
14. Ohio Laws 1867, En8S8, 320, 321. 
15. 14 U.S. Stat. at 
16. 65 Ohio Laws 280 
17. 15 U. S. Stat. at L. 709, 710. 
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included New Jersey and Ohio. The 
Congress transmitted such resolutions 
to the Department of State. Secretary 
of State William H. Seward, in pur- 
suance of such a resolution and acting 
under statutory duty, issued his cer- 
tiicate'S declaring Fourteenth 
Amendment an integral part of the 
Constitution. In his certification, Sec- 
retary Seward also listed the ratifying 
states and included New Jersey and 
Ohio. 

New York was among the states 
that ratified the proposed Fifteenth 
Amendment. Subsequently, New York 
took action to rescind her ratification. 
However, after passage of ratifications 
by the requisite three fourths of the 
states, Secretary of State Hamilton Fish, 
acting under statutory duty, issued his 
certification!® declaring the Fifteenth 
Amendment an integral part of the 
Constitution. In his certification, Secre- 
tary of State Fish listed the ratifying 
states and included New York. 


the 


All of the foregoing would seem to 
indicate clearly that when a. state 
adopts a resolution memorializing the 
Congress to call a convention for the 
purpose of proposing an amendment to 
the Constitution, that state is engaging 
in a “federal function”. That function 
places such activity within the exclu- 
sive domain of federal jurisdiction and 
completely removes it from the state 
province and beyond the power of 
state withdrawal. The truth of this is 
manifest. The function of a state legis- 
lature in memorializing the Congress 
to call a convention for the purpose of 
proposing an amendment is derived 
wholly from the Constitution, just as 
is the function of the Congress in pro- 
posing an amendment or the function 
of a state legislature in ratifying a 
proposed amendment. The latter two 
functions have been judically identified 
as “federal functions” totally without 
the realm of the states. 

The Supreme Court of Kansas de- 
clared in 1937 in the Coleman v. 
Miller case that: 


It is settled beyond controversy that 
the function of a state legislature in 
tatifying a proposed amendment to 
the Constitution of the United States, 
like the function of Congress in pro- 
Posing an amendment, is a federal 
function derived from the federal 


The 


Constitution; and it transcends any 
limitation sought to be imposed by the 
people of a state [italics added]. 
The power to legislate in the enact- 
ment of the laws of a state is derived 
from the people of the state, but the 
power to ratify a proposed amendment 
to the federal constitution has its 
source in that instrument. The act of 
ratification by the state derives its 
authority from the federal Constitution, 
to which the state and its people alike 
have assented ... If the legislature, 
in ratifying a proposed amendment, is 
performing a federal function, it would 
seem to follow that ratification is not 
an act of legislation in the proper 
sense of that term. It has been so 
held.?° 


All of which would indicate that the 
attempts of the seven states to rescind 
their resolutions calling on Congress 
for a convention to propose an income 
tax limitation amendment are null and 
void. 


A subsidiary problem arises with 
respect to two of the thirty-three states 
which have memorializations to Con- 
gress in connection with a limit on 
federal income tax rates. The gover- 
nors of two of these states—Pennsy]l- 
vania*! in 1943 and Montana?? in 
1951—-vetoed the resolutions. Do such 
vetoes have any force? In that con- 
nection, the following testimony at a 
panel hearing of the Joint Committee 
on the Economic Report of the Con- 
gress on January 31, 1952, may be of 
interest: 


Alfred G. Buehler of the University 
of Pennsylvania declared that: 


Pennsylvania is one of the states that 
passed the resolution, and Senator 
Martin, who was then Governor, vetoed 
the resolution .. . I think our Attorney 
General has given out the opinion un- 
officially that the veto would have no 
legal effect.2% 


The governor of a state has no 
power to veto either a state legislative 
resolution ratifying a proposed amend- 
ment to the United States Constitution 
or a state legislative resolution memori- 
alizing the Congress to call a conven- 
tion for the purpose of proposing an 
amendment. The precedent for this 


principle lies in the rule that the 
President of the United States has no 
power to veto a resolution of the Con- 
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gress proposing an amendment to the 
Constitution. 

This rule that the President’s veto 
does not extend to congressional pro- 
posals of amendments but only to legis- 
lative acts was first laid down in 1798 
by the Supreme Court of the United 
States in the case of Hollingsworth v. 
Virginia. In that case, the validity of 
the Eleventh Amendment was attacked 
on the ground that the resolution pro- 
posing it in 1794 had not been sub- 
mitted to the President for his ap- 
proval. Delivering the opinion of the 
Court, Mr. Justice Chase stated that: 


The negative of the President applies 
only to the ordinary cases of legisla- 
tion. He has nothing to do with the 
proposition, or adoption, of amend- 
ments to the Constitution.*4 


In 1887, Judge Alexander Jameson 
stated that the decision in Hollings- 
worth v. Virginia: 





18. 15 U. S. Stat. at L. 708, 7 

19. 16 U. S. Stat. at L. 1131, 1132. 
aaa v7 Kan. 390, 392, 393, 71 P. 2d 518, 520 
21. Pa. Acts, June 7, 1943 (H.R. 50). Vetoed: 
Cong. Rec., Volume 89, page 8220. 

22. Mont. Acts, Feb., 1951 (H. J. Res. 4). 
= Cong. Rec., Daily, March 16, 1951, page 


“ Hearings, January, 1952, Economic Re- 
port of of the President, Joint Committee on 
the Economic Report, ges 344-347. 

24. 3 Dall. 378, 382, 1 L. ed. 644, 646 (1798). 
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. . . coincides with that entertained 
by the Senate, when the amendment 
of 1803, respecting the mode of elect- 
ing President and Vice-President of 
the United States was under con- 
sideration. From the journals of that 
body, it appears that the question was 
distinctly raised on a motion that the 
amendment should be submitted to the 
President for his approval. The follow- 
ing is the entry on that subject: 


“On motion that the Committee on 
Enrolled Bills be directed to present to 
the President of the United States, for 
his approbation, the resolution which 
has been passed by both Houses of 
Congress, proposing to the considera- 
tion of the State legislatures an amend- 
ment to the Constitution of the United 
States, respecting the mode of electing 
President and Vice-President thereof, 
it was passed in the negative—yeas 7, 
nays 23.” 

In 1865, the amendment proposed 
by Congress, relative to slavery, having 
by inadvertence been presented to the 
President of the United States for 
his approval by a subordinate officer 
of the Senate, Senator Trumbull of 
Illinois, Chairman of the Judiciary 
Committee of that body, introduced 
the following resolution: 

“Resolved, that the article of amend- 
ment proposed by Congress to be 
added to the Constitution of the United 
States, respecting the extinction of 
slavery therein, having been inadver- 
tently presented to the President for 
his approval, it is hereby declared 
that such an approval was unnecessary 
to give effect to the action of Congress 
in proposing said amendment, incon- 
sistent with the former practice in 
reference to all amendments to the 
Constitution heretofore adopted, and 
being inadvertently done, should not 
constitute a precedent for the future; 
and the Secretary is hereby instructed 
not to communicate the notice of the 
approval of said amendment by the 
President to the House of Representa- 
tives” . . . Mr. Trumbull’s resolution 
was agreed to without a division.25 


In 1921, Walter F. Dodd summed 


up the prevailing opinion: 


An issue which presents itself with 
respect to state ratification is that as 
to whether the governor has any veto 
power over the state legislative action 
in this regard. It has already been 
suggested that the President of the 
United States has no power to dis- 
approve the action of Congress in pro- 
posing constitutional amendments to 
the states, and this view is taken be- 
cause the proposal of constitutional 
amendments is not regarded as a 
regular function of legislation, the 
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Constitution prescribing it as a differ- 
ent process to be exercised in a 


different manner. The same view 
applies with respect to the governor’s 
power of vetoing the state legislative 
ratification of a federal amendment. 
The state legislature here is not acting 
as a state legislative body under the 
terms of the state constitution, but is, 
in the clear view expressed by the 
Supreme Court, acting as an agent of 
the national government in the _per- 
formance of a function specified by 
the Constitution of the United States. 
The Governor has, by the terms of the 
federal Constitution, no share in this 
function. 

The governor ‘of New Hampshire 
vetoed the resolution of the legislature 
of that state ratifying the Twelfth 
Amendment, but as the vote of the 
state was not needed to make up the 
three-fourths vote required for the 
ratification of the amendment, no issue 
seems to have been made about the 
matter. When the legislature of the 
State of Kentucky rejected the Thir- 
teenth Amendment, the resolution was 
presented to the governor of that state. 
The governor, although disagreeing 
with the legislative action, merely 
transmitted the action of the general 
assembly to the federal authorities. 

When the income tax amendment 
was pending, Mr. Hughes, who was 
then governor of New York, sent a 
message to the legislature of that 
state recommending that the amend- 
ment be not approved, but nothing in 
the circumstances indicated any view 
upon his part that he had any negative 
power over such action as might be 
taken by the legislature. In the State 
of Arkansas, the legislative action 
ratifying the income tax amendment 
was submitted to the governor and 
was vetoed by him. The action of the 
legislature was, however, transmitted 
to the Secretary of State of the United 
States, and Arkansas was properly 
counted as one of the states ratifying 
that amendment.?6 
S. Corwin added 


In 1951, Edward 


the last word: 


it has been established by 
practice, with the implied approval of 
the Supreme Court, that legislative 
resolutions ratifying proposed amend- 
ments to the Federal Constitution are 


not subject to gubernatorial veto. In 
Leser v. Garnett (258 U.S. 130, 137, 
32 S. Ct. 217, 66 L. Ed. 505 1922), 
it appeared that the governor of 
Tennessee had not certified the ratifi- 
cation of the Nineteenth Amendment 
to the Secretary of State. The Su- 
preme Court held, nevertheless, that 
the Amendment had been validly 
ratified, saying “As the legislatures of 
Tennessee and of West Virginia liad 
power to adopt the resolutions of 
ratification, official notice to the sec- 
retary, duly authenticated, that they 
had done so, was conclusive upon 
him .. .”27 


The principle that the governor of 
a state has no power to veto a state 
legislative resolution pertaining to the 
federal amendatory process is further 
attested to by decisions of the courts 
of last resort of the States of Arkan- 
sas**, Colorado*®, Louisiana®®, Mary- 
land*!, Michigan*?, Nebraska**, North 
Dakota*+, Pennsylvania*5 and Wash- 
ington®6, All of which should invali- 
date any claim that the governors’ 
vetoes in Pennsylvania and Montana 
have any force in the matter of the 
resolutions we are discussing. 


The Proposed Convention... 
Mandatory or Discretionary 

When thirty-three state legislatures 
have passed resolutions memorializing 
the Congress to call a convention for 
the purpose of proposing constitutional 
amendments (as required by Article 
V), is it mandatory or discretionary 
with the Congress to call a convention? 
Some have raised this point, but the 
authorities are in agreement that un- 
der such circumstances it is mandatory 
upon the Congress to call a convention. 

Professor Henry Rottschaefer stated 
that amendments 


. . » may be proposed by Congress 
on its own initiative whenever two- 
thirds of both houses shall deem it 
necessary, or by a convention called 
for that purpose which Congress is 

(Continued on page 196) 
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The Tichborne Cases: 


The Story of a Bold Imposter 


by Frank Courtney Nicodemus, Jr. 


The two Tichborne cases—one a civil action of ejectment, the other a 


criminal trial for perjury—are the fascinating story of a butcher from 


Wagga Wagga, Australia, who claimed to be the lost heir to an old estate 


in Hampshire, England. The two trials were sensational. Even their statis- 


tics prove them to have been legal marathons: the civil action lasted 103 


days, while more than 450 witnesses were called in the criminal proceeding, 


and the Crown’s opening statement lasted five days—which was brief com- 
pared to that of the defense. The judge’s summation filled a book weighing 
more than eight pounds. Mr. Nicodemus was admitted to the Maryland 
Bar in 1901 and practiced in New York City from 1905 until his death 


in 1957. 





Strange as it may now seem, more 
than eighty-five years after a grotesque 
personage claiming to be the lawful 
heir to the ancient Tichborne estate in 
Hampshire, England, was nonsuited in 
an ejectment action tried before Chief 
Justice Sir William Bovill and a jury 
of eleven men in the Court of Common 
Pleas; more than eighty years after 
the nonsuited plaintiff was convicted 
of perjury on two separate counts upon 
the verdict of a jury in a court of 
three judges at Westminster, presided 
over by Sir Alexander Cockburn, Lord 
Chief Justice of England; and more 
than seventy years after the plaintiff 
had ended two consecutive seven-year 
terms of penal servitude imposed by 
the court, three new books dealing 
with this Victorian litigation have been 
offered to the public and, if not deemed 
mandatory reading, are exciting and 
entertaining. 


Of these three books, one has been 
published in both England and the 
United States, one only in England, 


and one only in the United States. 
References to the more important re- 
views are set out below. 

The titles and publisher details are: 

(1) THe TicHBorNE CLAIMANT: A 
VictorRiAN Mystery. By Douglas 
Woodruff (459 pages) Hollis and 
Carter, London. Farrar, Strauss and 
Cudahy, New York. 

(2) THe Ciarmmant: By Michael 
Gilbert (223 pages), Constable and 
Company, Ltd., London. 

(3) THe TicHBorNE Imposter: By 
Geddes MacGregor (288 pages) L. B. 
Lippincott Company, Philadelphia and 
New York. 


These three publications by no means 
constitute all the delectable literature 
pertaining to this famous litigation. 

In 1899, J. B. Atlay, then a talented 
young barrister, wrote The Tichborne 
Case which was well circulated when 
published and afterwards was reissued 
and given a wider circulation in The 
Notable Trials Series. 

A more technical contribution, The 


Tichborne Case by Lord Maughan, 
soon thereafter to become Lord Chan- 
cellor, was published in 1936 extenu- 
ating the length of the two trials. 

Our own generation of lawyers right- 
fully may wonder why at this late date 
further studies should be thought ap- 
propriate. The three new books may 
give the answers. 

Mr. Woodruff’s treatment of what 
he sub-entitles A Victorian Mystery is 
an impressive painstaking and scholar- 
ly effort to supply adequate emphasis 
to factors which he does not say should 
but clearly suggests might have justi- 
fied a different result. He conscien- 
tiously tries to be judicial and impar- 
tial. However, in his Introduction, he 
does say: 


In finishing my book, I have some- 
times thought how Gibbon noted at his 
end of a more ambitious historical 
enquiry into a rather larger subject 
that he felt a certain sorrow in taking 
leave of an old and familiar com- 
panion. I would feel that about the 
Claimant if I thought I were really 
bidding him good-bye; but I am not 
without the expectation that I shall 
hear more. 





1. THe Lonpon Economist, Jul 
TIcHBORNE CLAIMANT and THE 
viewed anonymously. 

Tue Lonpon Encounter, September, 1957; re- 
viewed by A. J. P. Taylor. 

Tue New York HERALD Trisune Boox Review, 
July 28, 1957: THe Ticusporne CLAIMANT, re- 
viewed by De Lanley Ferguson. 

Tre New Yorx Times Book Review, August 
8, 1957: THe TicHBoRNE CLAIMANT and THE TIcH- 
BORNE ImMposTER, reviewed by R. L. Duffus. 

Tue Saturpay Review, September 14, 1957. 
THE TIcHBORNE CLAIMANT and THE TICHBORNE 
ImPposTER, reviewed by Allen Churchill under 
the title: “The Bold Pretender”. 


7, 1957; Tue 
LAIMANT, re- 
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Whether, when these lines were writ- 
ten, Mr. Woodruff was aware that the 
two other books now moving out from 
the shelves of our booksellers were then 
nearing completion, if not already 
about to be released, may not be sig- 
nificant and is not disclosed; but be 
that as it may, neither of these in- 
dependent studies creates a doubt or 
suggests that the author himself har- 
bored a doubt as to the fine quality of 
the justice meted out by the English 
courts. Indeed, one of these books, 
Professor MacGregor’s, is accorded 
an unequivocal title: The Tichborne 
Impostor. 


The Facts... 
Roger Charles Tichborne 

Only the bold outlines of the factual 
background need be here stated: 


On March 1, 1853, Roger Charles 
Doughty-Tichborne (hereinafter only 
“Roger”) sailed from Le Havre on La 
Pauline bound for Valparaiso, Chile. 

Apparently, this voyage was moti- 
vated (a) by normal youthful curi- 
osity of one in his social sphere for 
foreign travel; (b) by the hope of 
easing the stresses of a_ three-year 
moratorium prescribed by his uncle, 
Sir Edward Doughty-Tichborne, against 
a formal engagement to marry his 
daughter (who was also Roger’s own 
first cousin) , Katherine Mary Elizabeth 
Doughty-Tichborne; and (c) by his 
need of respite from grueling contacts 
with a half French ill-adjusted mother 
having little of anything in common 
with her husband, her English relatives 
and in-laws and with their English way 
of life. 

Roger, being possessed of ample 
funds, traveled with a man servant and 
in a spirit of adventure. From time to 
time he wrote literate and informative 
letters to his mother, his aunt, Lady 
Doughty-Tichborne, and to his steward, 
Vincent Gosford, and to others. These 
letters reflect visits to Santiago, Peru, 
Buenos Aires, Rio de Janeiro, and at 
least one crossing of the Andes. Among 
the last letters home was one to the 
wife of his maternal uncle, Henry Sey- 
mour. He asked that Henry put him 
up for membership in the Travellers’ 
Club—a request that afterwards elicited 
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a sagacious comment from Lord Cock- 
burn: 


We were told that, sick and weary 
of the world and its wickedness, Roger 
was about to retreat into solitude, in 
which he might devote himself to con- 
templation, or to the restoration of his 
health, physical and moral. The last 
place I should think a hermit would 
have thought of going would be the 
Travellers’ Club in Pall Mall, unless 
the most recherché cookery and the 
most exquisite wines, and the most 
pleasant society be characteristic of 
the anchorite and the hermit. 


On April 20, 1854, Roger, continu- 
ing his travels, boarded The Bella at 
Rio bound for Kingston and New York. 
The Bella never reached Kingston. A 
few days later a vessel in nearby 
waters off Brazil sighted a lifeboat 
bearing the name Bella. There was also 
wreckage indicating that she had foun- 
dered. After a reasonable time her 
owners listed her as a complete loss 
with all hands. This conclusion was 
accepted by Roger’s father who, on 
March 5, 1853, as a consequence of the 
death of his brother, Sir Edward, had 
succeeded to the Tichborne title as 
tenth Baronet; and in due course 
Roger’s will was filed and accepted for 
probate. Only Roger’s mother, influ- 
enced by the promises of a clairvoyant, 
would never admit that Roger, too, 
had been lost with The Bella. All, how- 
ever, is not fairly chargeable to the 
clairvoyant: from time to time there 
were rumors, never traceable to a de- 
pendable source, that certain persons 
had survived. 


Sir James Francis Tichborne died 
in June, 1862, and Roger’s younger 
brother, Alfred, succeeded to the title 
as the eleventh Baronet and having, 
prior to his father’s death, married 
Teresa, sister of the twelfth Lord 
Arundell, he entered upon a life of 
extravagance and dissipation which re- 
sulted in his early death prior to the 
birth of the posthumous son and heir 
who became, at birth, the twelfth 
Baronet, and ultimately the real party 
in interest in the Tichborne litigation. 

The Dowager Lady Tichborne, never 
having admitted the death of Roger, 
and continuing to search for him as 
one of the survivors, inserted an ad- 
vertisement in English, French and 


Spanish in the May 14, 1863, issue of 
the Times inviting clues: 


If anybody can give any clue of 
Roger Charles Tichborne and if there 
are any survivors of La Bella they are 
requested te let Lady Tichborne know 
of them at 1 Nottingham Place. 
Regent’s Park. A handsome reward is 
promised for any well authenticated 
particulars. 


No one responded to this or to other 
like advertisements, but after the lapse 
of more than two years Lady Tich- 
borne herself responded to an adver- 
tisement of Messrs. Arthur and Fred- 
erick Cubitt conducting a Missing 
Friends Agency in Sydney, Australia, 
giving much more detailed information 
respecting Roger and the loss of La 
Bella which resulted in the insertion 
by them of an elaborate and inform- 
ative advertisement in various editions 
of the Sydney Morning Herald and the 
Empire. 


Thomas Castro... 
The Wagga Wagga Butcher 

The genuine mystery of the case is 
why only one adventurer responded. 
In due course, however, a_ butcher 
operating in Wagga Wagga, Australia, 
then known as Thomas Castro, came 
forward to assert himself to be Roger, 
a survivor of La Bella, and to establish 
his identity as such to the satisfaction 
of the Dowager Lady Tichborne. It 
may here be noted that Professor Mac- 
Gregor, on a page preceding his Fore- 
word, quotes from Demosthenes’ Third 
Olynthiac: “What a man wishes he 
generally believes to be true.” - 

On May 10, 1871, five years or more 
after the plaintiff had written to Lady 
Tichborne asserting himself to be her 
son Roger—a period in which, at the 
expense of others including Lady Tich- 
borne herself to the extent of half of 
her income, he had lived handsomely 
in London on the prospect of success— 
the civil action was called for trial in 
an atmosphere of public interest that 
was deep, widespread and amazing. 
Agitation had been relentless. England 
was divided against itself; the masses 
for the plaintiff against the classes for 
the Tichbornes; although the plaintifl 
found some supporters in every stratum 
of English society. The title of the 
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civil action is Tichborne v. Lushington 
and Others. 


Lady Tichborne had signed certain 
affidavits favoring the plaintiff, but she 
had died before the trial and never met 
the test of cross-examination in open 
court. 

During the progress of the plaintiff's 
case many circumstances developed 
which tended to prove that he was 
Arthur Orton, a cockney Londoner, 
born in High Street, Wapping, near 
the Thames River. His case was closed 
on December 21, 1871, there having 
been seventy days of judicial hearings. 
An adjournment was taken to January 
15. 1872, on which date Sir John 
Coleridge, representing the Tichbornes, 
commenced his opening statement to 
the jury, continuing at it for over a 
month and ending it as the longest 
ever achieved in an English court. 

The first witness called for the de- 
fense was Lord Bellew, a classmate of 
Roger at Stonehurst, who testified that 
while there as students he and Roger 
had been intimate friends and had 
exchanged tattoos. He exhibited his 
own tattoo marks to the jury, testify- 
ing that his and Roger’s were made at 
the same time, with the same instru- 
ments and of the same ink. Lord 
Bellew had been in court during part 
of the plaintiff's performance in the 
witness box and had had an oppor- 
tunity to hear him and to observe; he 
testified that in his judgment the plain- 
tiff was not Roger. 

Lord Coleridge next called Alfred 
half brother of Roger’s 
mother and a member of Parliament. 
He denied that the plaintiff was Roger 
and told that he had thought his sister 
had originally been quite sincere in 
her contrary belief but that she had 
persisted in professing it “after the 
belief itself had withered in her sad 


heart”, 


Seymour, 


The next witness called was Roger’s 
first cousin, Katherine Mary Elizabeth 
Doughty-Tichborne, now Mrs. Rad- 
cliffe. whom he had hoped to marry 
at the time he sailed from Le Havre. 
Her appearance was sensational be- 
cause the plaintiff had testified (and 
this testimony was one of the perjuries 
of which he was afterwards convicted ) 
that prior to his sailing from Le Havre 


he had seduced her and that she 
claimed to be pregnant, urging an 
immediate marriage. She remembered 
the tattoo marks on Roger’s arm; and 
there was no truth whatever in the 
plaintiff's testimony of a seduction. 
Her relations with the true Roger 
(which the plaintiff was not) had al- 
ways been correct. 


A number of other witnesses, Henry 
Seymour and two of Roger’s aunts, 
Lady Doughty and Mrs. Nangle, gave 
corroborative evidence. Referring to 
their testimony, Professor MacGregor 
says in The Tichborne Impostor: 


None of them was in any doubt that 
the claimant was bogus and they cor- 
roborated their view by various bits 
of evidence. Mrs. Nangle was re- 
minded of various opportunities she 
had had of seeing the claimant. 

“Now, is that your nephew?” 

“Gracious, no”, she exclaimed with 
feeling. “In your judgment is he like 
your nephew?” “Not in the least”, 
was the prompt reply. 

Corroboration of the evidence about 
the tattooing was given by both Mon- 
sieur Chatillon and his wife. The Abbe 
Salis and some other witnesses were 
called. Then at last on March 5, 1872, 
the foreman of the jury arose to an- 
nounce that the jury were satisfied. 
The evidence about the tattooing had 
been decisive and they were prepared 
to give a unanimous verdict. 


On the following day, which was 
the 103d and last day of the civil 
action, the plaintiff's lawyers elected 
to be nonsuited whereupon a nonsuit 
was ordered and the Lord Chief Justice 
directed that the plaintiff be committed 
to jail awaiting trial for perjury at the 
next session of the Criminal Court. 

A question may arise in the mind 
of an American lawyer whether Lord 
Coleridge, representing the defendants, 
was not in a position, following this 
announcement by the foreman of the 
jury, to rest his case and thus to force 
the plaintiff, after offering any avail- 
able evidence in rebuttal to submit 
to the verdict of the jury upon which 
the judgment entered would be res 
ad judicata. 

This might have foreclosed the talk, 
together with the incidental fund rais- 
ing, of a renewal of the litigation— 
talk which persisted for more than 
two decades. 


The Tichborne Cases 


The appropriate grand jury re- 
sponded to Chief Justice Bovill’s order 
directing the plaintiff's arrest by re- 
turning an indictment of the plaintiff 
for perjury on two counts, each count 
containing many separate specifica- 
tions. 

On April 23, 1873, the trial of 
Regina v. Castro opened in Westmin- 
ster Hall, the defendant being repre- 
sented by Dr. Edward Vaughan 
Kenealy, Q.C., an Irish-born barrister 
claiming descent from Charlemagne. 
The prosecution was represented by 
Sir Henry Hawkins, Q.C. (afterwards 
Lord Brampton) who had ably sup- 
ported Lord Coleridge through the 
trial of the civil action. 

On February 28, 1874, after only 
thirty minutes of deliberation, the jury 
of twelve men returned a verdict of 
guilty on both counts. 


Staggering Statistics... 
454 Witnesses Heard 


The statistics of the trial are stagger- 
ing: Sir Henry Hawkins’ opening 
statement was brief, requiring only 
five days. More than two hundred wit- 
nesses were called by the Crown and 
on July 22, three months having elapsed 
since the trial opened, the Crown 
rested. Dr. Kenealy then commenced 
his opening statement to the jury 
which continued until August 21 to 
be followed by 254 witnesses for the 
defense. At the end of October the 
testimony closed. There was an ad- 
journment through the month of No- 
vember and on the first court day in 
December Dr. Kenealy started his final 
argument which, with a brief suspen- 
sion for Christmas, continued until 
January 14, 1874, 

Mr. Woodruff in The Tichborne 
Claimant, says: “He had spoken, in 
all, for two months; a month in open- 
ing and a month in closing. The jury 
had to listen as carefully the second 
time as the first. They had heard him 
all through a London August and now 
they were hearing it all again in 
December”. 

Sir Henry Hawkins’ reply was fin- 
ished in a fortnight, after which it 
became the function of Chief Justice 
Cockburn to charge the jury. He com- 
menced January 29 and ended Febru- 
ary 28. Mr. Woodruff says “it was a 


February, 1959 * Vol. 45 167 








The Tichborne Cases 


masterly performance”. 

Mr. Gilbert in The Claimant says: 
“Criticisms have been levelled against 
other parts of the case; the final sum- 
ming up has generally, and rightly, 
been regarded with admiration.” And 
in a footnote, he adds, “The summing 
up of Lord Cockburn, which forms a 
separate volume, itself weighs 8 lbs. 
and 6 oz. Comments: I have just 
weighed it”. 

So impressive was it all that the jury 
returned a verdict within thirty min- 
utes and then came the sentence of the 
court; it was read by Mr. Justice 
Mellor; it is a masterpiece of con- 
densation and as a summary of the 
whole case it merits unabridged quota- 
tion: 


Thomas Castro, otherwise called 
Arthur Orton, otherwise called Roger 
Charles Doughty Tichborne, Baronet, 
after a trial of unexampled duration, 
you have been convicted by the jury 
of the several perjuries charged in the 
counts of this indictment, and which 
were truly described by your Counsel 
as “crimes as black and foul as Justice 
ever raised her sword to strike”. In 
the trial of your case the jury have 
exhibited a care, a patience, and an 
intelligence never surpassed—indeed, 
it was such as to extort expressions of 
admiration from your own counsel, 
and their verdict meets with the unani- 
mous approval of the Court. Indeed, 
it is difficult to conceive how any 
person who has considered the intrinsic 
improbabilities of your story, and has 
intelligently considered the evidence 
which has been adduced in the course 
of this trial, could have come to any 
other conclusion. The testimony of 
individuals, however numerous or re- 
spectable they may be, to your per- 
sonal identity with either Arthur Orton 
or Roger Tichborne is comparatively 
of little worth after so great a lapse of 
time, except in the instances in which 
there existed special interest to ob- 
serve and remember you. Of course, 
the evidence of Miss Loder, of the 
family of Roger Tichborne, and of Mr. 
Gosford is of great importance in this 
case, and when I mention the name 
of Mr. Gosford I pause for a moment— 
speaking for myself at all events—to 
say that he has placed public justice 
greatly in his debt. 

Your entire ignorance of the native 
tongue of Roger Tichborne coupled 
with at least the partial acquisition of 
another language, the tattoo marks 
which were proved to have existed on 
the arm of the undoubted Roger Tich- 
borne, and his genuine letters and the 
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letters written by you whether in the 
character of Roger Tichborne or Arthur 
Orton, the admission expressly made 
or implied in your conduct, and all 
that is known of the history of the life 
and character of Roger Tichborne and 
of yourself present an accumulation of 
proof such as can rarely be given in 
a court of justice, and which conclu- 
sively demonstrates the propriety of 
the verdict of the jury. No man can 
look with an unprejudiced mind and 
a clear observation at the letters of 
the undoubted Roger Tichborne with- 
out coming to the conclusion that they 
were never written by you, while be- 
tween the undoubted letters of Arthur 
Orton and your own there is evidence 
of identity most complete and con- 
vincing. Of what avail would the neg- 
ative evidence of your identity with 
Arthur Orton be against the circum- 
stances connected with your visit to 
Wapping, with your assumption of a 
false name, and your correspondence 
and dealings with the family of Arthur 
Orton, added to the fact that your 
counsel did not venture to put into the 
box Arthur Orton’s sisters, who from 
the very first were in your interest, 
who had received money from you, 
and had made affidavits in your 
favour? The inference from your not 
calling them is irresistible—namely, 
that they were possessed of knowledge 
which must have tended strongly to 
prove your identity with Arthur Orton. 
That question, important as it is, is 
only material as affording one of the 
modes of proof that you are not and 
cannot be Roger Tichborne. 

Whether you originally conceived 
and planned the entire scheme which 
you ultimately carried out, I know not. 
The marvellous growth and develop- 
ment of your knowledge as to the cir- 
cumstances connected with the history 
of Roger Tichborne and his military 
life leave it uncertain whether your 
original design was not enlarged by 
reason of the ease with which you 
found people so ready to become your 
dupes, and I fear in some cases your 
accomplices. However that may be, in 
the carrying out of your scheme you 
hesitated at no amount of perjury and 
fraud which you thought to be neces- 
sary to its success. Wicked and nefari- 
ous as it was to impose yourself upon 
society as Roger Charles Tichborne, 
and to attempt to deprive the lawful 
heir of his inheritance, that offence 
sinks almost into insignificance when 
compared with the still more infamous 
perjury by which you sought to sup- 
port your scheme. I refer to your 
attempt to blast the reputation of Lady 
Radcliffe. No more foul or deliberate 
falsehood was ever heard in a court of 
justice. I can hardly restrain the in- 
dignation which I feel at the incredible 


baseness of your conduct in that re. 
spect. Happily, the means of refuting 
that cowardly calumny were immedi- 
ately at hand and never was a charge 
so completely shattered and exposed as 
was that. It is not, however, because 
the refutation of the falsehood was 
singularly easy and complete that the 
baseness of your conduct is diminished. 
I believe I am speaking the sentiment 
of every member of the court when | 
say that the punishment about to be 
assigned by the court is wholly in- 
adequate to your offence. The framers 
of the Act of Parliament that fixes and 
limits the sentence which the court is 
authorized to pass upon you, never 
dreamt of circumstances so aggravated 
as exist in your case. The sentence of 
the court which I now pronounce is, 
that for the perjury alleged in the 
first count of this indictment upon 
which you have been convicted, you be 
kept in penal servitude for the term of 
seven years; and that for the perjury 
alleged in the second count of this in- 
dictment of which you have also been 
convicted, you be kept in penal servi- 
tude for the further term of seven 
years, to commence immediately upon 
the expiration of the term of penal 
servitude assigned to you in respect of 
your conviction upon the first count 
of this indictment, and that is the 
sentence of the court. 


Eight years and three months had 
elapsed between the date on which the 
Wagga Wagga butcher wrote to Lady 
Tichborne asserting himself to be her 
son and the date of the sentence so 
ably imposed by the court at Westmin- 
ster. There followed the Tichborne 
Estate Act passed by Parliament au- 
thorizing the Trustees to pay out 
£92,000 for legal expenses. The justi- 
fication for such a prodigious expendi- 
ture of time and such a lavish expendi- 
ture of money are questions that at 
once arise in the minds of American 
lawyers. Lord Maughan felt obliged 
to treat this subject; and it is the 
underlying theme of the three current 
books. Each of these books covers all 
of the ground and yet is different from 
the others and possesses its own indi- 
vidual appeal. Mr. Woodruff and Pro- 
fessor MacGregor are historians writ- 
ing as lawyers and Mr. Gilbert is a 
lawyer writing as a historian. Each 
book is fundamentally a detective story 
replete with fascinating episodes such 
as successful films are made of and is 
an achievement: a scientific exposition 
of the psychosis of the mob. 
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Wort PEACE THROUGH 
WORLD LAW. By Grenville Clark and 
Louis B. Sohn. Cambridge, Massa- 
chusetts: Harvard University Press. 
1958. $7.50. Pages xxxvi, 540. 


Mr. Clark and Professor Sohn have 
written an exhaustive and detailed 
plan for the establishment of a world 
government, supranational in essence. 
Until such a government is set up, 
they assert, we cannot have a just and 
lasting peace throughout the world. 


The authors would revise the Charter 
of the United Nations, setting up a 
legislative organ—the General As- 
sembly; an executive body—the Ex- 
ecutive Council; and a judicial system 
consisting of the International Court 
of Justice with branches or divisions 
in member countries. There would 
also be established a _ conciliation 
system consisting of a World Equity 
Tribunal and a World Conciliation 
Board. In minute detail, the authors 
define the membership in and the 
powers and duties of these various 


bodies. 


All nations would be eligible to 
membership in the World Organiza- 
tion and the peoples of the various 
countries would possess a United 
Nations citizenship. All nations and 
individuals would be bound by the 
Charter and the laws enacted by the 
General Assembly pursuant thereto. 
The General Assembly would be 
primarily responsible for the preven- 
tion of war, and the member nations 
and individuals would be obligated to 
comply with the laws enacted by it, 
under pain of economic and military 
sanctions, the latter to be enforced by 
a world peace force of from 400,000 
to 900,000 men and by ad hoc special 
Police. It would have the power to raise 
revenue by assessments on the member 
nations and to appropriate and 
budget expenditures, estimated at 
$35,0010,000,000 annually. 


The powers of the organization 
would be restricted to matters directly 
concerned with the maintenance of 
peace, and it would have no jurisdic- 
tion over such matters as the regula- 
tion of immigration, international 
trade and other domestic policies. It is 
the existence of disputes over these 
questions that has led to the breaches 
of peace throughout history, and if 
the Organization should not have the 
competence to deal with such con- 
troversies it could add little to the 
practicalities of world peace. But the 
Organization would have jurisdiction 
over such disputes, since the Assembly 
could refer all non-legal controversies 
to the World Equity Tribunal whose 
decisions would be binding and en- 
forceable by economic or military 
sanctions, when approved by a four- 
fifths vote of the Assembly. The plan 
envisions complete national disarma- 
ment within twelve years, and the 
only armed forces then in being would 
be those of the United Nations organi- 
zation. It would set up a nuclear energy 
authority to which the member nations 
would be required to sell their nuclear 
facilities, weapons and fuels and the 
authority would possess a nuclear 
monopoly. 

Thus it is that the new organization 
would be truly a supranational govern- 
ment with plenary powers over all 
nations. 

Even a superficial study of the pro- 
posed world body indicates its im- 
practicability at this juncture of world 
affairs, and many will wholly disagree 
with the United World Federalists who 
insist that the plan represents “the 
minimum requirements for 
rather than a Utopian scheme for a 
perfect world community”. With so 
many of the world’s peoples living 
under governments who do not believe 
in the rule of law, it is wholly un- 
realistic to suppose that these nations 
would become in good faith members 
of the organization. “No plan for 


peace 





peace’, said past President Rhyne “is 
worth mentioning unless it takes 
Russia into account”, and it is ironical 
to suggest that Russia would favor the 
plan, to say nothing of its adoption 
by the peoples of the free world. 

Rather than expend our energies in 
working for a world government which 
is not possible of accomplishment at 
this time, should we lawyers not devote 
ourselves to the strengthening and 
vitalization of the existing United Na- 
tions? Perhaps there is something in 
the thought of an unfriendly critic of 
the proposed world organization who 
contends that it plays into the hands of 
the American isolationists, leading to 
further attacks on the United Nations 
and its agencies, and thus causing 
harm to the cause of peace. 

Fortunately for mankind, there exists 
a wholly practical approach to the 
goal of peace through law which can 
be accomplished through the develop- 
ment and expansion of international 
law and the enlargement of the juris- 
diction of international courts. 


The first step which the American 
people should take is the withdrawal 
of the Connally Amendment to our ad- 
herence to the jurisdiction of the Inter- 
national Court of Justice. Surely the 
proposed plan is but a dream when 
today the United States will not agree 
unqualifiedly to submit to the Inter- 
national Court all legal controversies, 
but reserves to itself, and not to the 
Court, the determination of the Court’s 
jurisdiction where it alleges that the 
controversy is not one of law, but 
rather one involving its domestic 
policy. In its statesmanlike and for- 
ward-looking report on the present 
status of international law, the Ameri- 
can Bar Association’s Committee on 
International Law Planning, submitted 
this past summer, recommended that 
the reservation be withdrawn, and 
was of the conviction that the with- 
drawal “would be a most salutary 
step” and “would be a demonstration 
of faith in the rule of law, and a per- 
suasive example to others”, particular- 
ly when it is noted that only nineteen 
nations have submitted without res- 
ervation to the Court’s jurisdiction 
over legal controversies. 


Although the International Court of 
Justice is a permanent court with fif- 
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teen judges sitting at The Hague 
awaiting business, few controversies 
are taken to it, and in the twelve years 
since it was established it has rendered 
only ten decisions. 


All law grows by the application 
from time to time of general principles 
to novel sets of facts. We are not re- 
quired to await the drafting of a 
complete code of international law in 
order to achieve the peaceful settle- 
ment of controversies between nations. 
We know that international law, as 
well as municipal law, does not always 
possess precedents or rules decisive of 
the particular dispute. The funda- 
mental principles exist and it is the 
function of law to determine the oppos- 
ing rights and interests, in the absence 
of specific rules, by the application of 
these general principles to the solution 
of the problem. Thus has the rule of 
law evolved, both as between states and 
between private persons. The statute 
of the International Court of Justice 
provides (Article 38) that the Court, 
in deciding disputes in accordance with 
international law, shall apply inter- 
national conventions, international 
customs, judicial decisions, the teach- 
ings of qualified experts and “the 
general principles of law recognized 
by civilized nations”. The history of 
law shows that the rules to be applied 
to a controversy may be somewhat in- 
definite without impairing the process 
of adjudication. 

Perhaps our concept of what is 
justiciable and what is non-justiciable 
must be broadened in the light of legal 
history. 

In addition to the codification of 
definite segments of international law, 
and its growth by the decisional 
process, its progressive development 
can be further hastened by the negotia- 
tion of bi-lateral and  mutlti-lateral 
treaties governing areas not covered 
by existing rules, and theretofore re- 
garded as matters of domestic policy 
and national jurisdiction. 


If the free nations of the world will 
recognize the developing nature of 
the judicial process and will utilize 
the International Court for the solution 
of their controversies, a great forward 
step will be made in establishing the 
Rule of Law and the attainment of 
peace through law. 
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The nuclear age is a_ particular 
challenge to the legal profession, which 
must develop an international moral 
consciousness if the spirit of interna- 
tional justice is to prevail. Many of us 
will agree with past President Rhyne: 
“Peace under law can grow out of the 
enlarged use of law by the world com- 
munity and does not require any 
‘super’ or other world 


body”. 


legislative 


J. Westey McWILuiAMs 


Philadelphia, Pennsylvania 


The DEFINITION OF LAW. By 
Hermann Kantorowicz. Cambridge: 
The University Press. 1958. $3.00. 
Pages xxiv, 113. 


An Oxford History of Legal Science 
was projected under the editorship of 
the late Hermann Kantorowicz. In 
1939, he wrote the present work as a 
proposed preface. War halted further 
work on the entire project, and with 
the death of Kantorowicz the idea of 
the project was abandoned. His intro- 
duction remained unpublished until the 
present edition under the skillful edit- 
orship of Professor A. H. Campbell, of 
Edinburgh. It well merits publication 
and preservation as a classic in the 
field of the analytic definition of the 
law. 


Professor Goodhart reviews the ca- 
reer of Kantorowicz and the impress 
he has made upon contemporary legal 
philosophy from his early advocacy of 
“the free law school” through his 
sobering criticism of the extremes of 
legal realism, particularly in its Amer- 
ican phases, as evidenced by his famous 
Yale article “Some Rationalism about 
Realism”. As Goodhart puts it, “The 
realists confused explanation and justi- 
fication. Law is not what the courts do, 
any more than medicine is what doc- 
tors practice, what 
churches preach.” 


or religion is 


The author seeks a broad definition 
of law, one which does not suffer from 
the defects of what he styles “verbal 
realism”. He deplores “verbal magic” 
which finds, and for centuries has 
found, essences as basic instead of 
facts. “Many systems—ancient Plato- 
nism, scholastic Realism, modern phen- 
omenology—have been based on a be- 





lief that by a process of intellectual 
or mystical intuition concepts could be 
found which were endowed with essen- 
tial truth or ‘necessity’, because they 
and they alone, were the concepts of 
whatever constituted the immutable es. 
sence of things, the absolute Wesen, 
which distinguished them from. all 
other things.” 

For Kantorowicz, the right method 
is what he calls conceptual pragma- 
tism, without being too happy about 
his own choice of the word “prag- 
matism”. “Any question posed by any 
science as to the meaning of a term can 
be answered only if the intention is to 
ask what in this particular science 
ought to be understood by this particu- 
lar term (or other symbol).” It is the 
fruitfulness of a definition that is its 
merit. “The definition chosen, though 
it can never be true or false in itself, 
must be fruitful for the purpose of the 
particular science.” 


With such an approach as his cri- 
terion, he sets forth upon the quest for 
a broad fruitful definition of law, one 
which will be inclusive of what the law 
purports to cover and yet not be sub- 
ject to the criticisms previous defini- 
tions have faced. 


His working definition of law is the 
following: “A body of rules prescrib- 
ing external conduct and considered 
justiciable.” He then analyzes the vari- 
ous elements of the definition in the 
light of the facts of the law in its 
social and political ramifications, but 
without, as Goodhart notes, making it 
clear “by whom the rule was to be con- 
sidered justiciable”. Kantorowicz does, 
however, say: “The law is not what 
the courts enforce; the courts are one 
of the institutions which enforce the 
law.” After considering the manifesta- 
tions of law in its broadest aspects in 
and beyond the merely legal, he states 
his concluding reformulation of the 
definition of law as “a body of social 
rules prescribing external conduct and 
considered justiciable”. 

Whether one should settle upon so 
broad a definition of law or seek one 
that will satisfy the needs of a fruitful 
concept of law as law in the strictly 
legal realm remains questionable, but 
at any rate one cai. concur with the 
hope of Goodhart that this “essay will 
stimulate discussion among the philos- 
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ophers of law who are seeking answers 
to problems which have been debated 
for more than two thousand years”. 

Lester E. DENONN 
New York, New York 


Leca INSTRUMENTS OF 
FOUNDATIONS. By F. Emerson 
Andrews. New York: Russell Sage 
Foundation. 1958. $4.50. Pages 318. 


Simon Guggenheim in his letter of 
sift to the Guggenheim Foundation in 
1925 said: 


The history of funds for special 
purposes has shown the folly of at- 
tempting to petrify the ideas of the 
present, and I have no desire to do so; 
nor do I wish this letter in any way 
to limit the power to use this fund con- 
ferred upon you and your successors 
by the charter. Yet it seems to me 
appropriate that I should indicate to 
you those general purposes and 
policies, within the scope of the charter, 
to which I wish you and your success- 
ors to conform as long as is deemed 
best. 


This sound advice for both lawyers 
and laymen of itself justifies Mr. 
Andrews’ chapter on letters of gift. 

Other chapters include the basic 
instruments of many of the well-known 
American foundations: acts of Con- 
gress, acts of state legislatures, wills, 
trusts, corporate resolutions, certifi- 
cates of incorporation, constitutions 
and by-laws, as well as certain instru- 
ments pertaining to the operation as 
distinguished from the organization of 
the foundation. 

In addition to an excellent preface 
setting forth the general history and 
background of foundations, the scope 
of the work, the problems involved 
and the advantages and disadvantages 
of the various types of organization, 
the book includes a prefatory para- 
graph for each chapter covering the 
nature and purpose of the documents 
quoted, and a headnote indicating in 
broad outline the contents of each 
form. 

Mr. Andrews does not attempt to 
supply answers to questions of policy, 
but variety has been an important 
criterion in selecting documents, and 
the forms included are sufficiently rep- 
resentative to furnish an indication 
of the different ways in which various 
problems have been met. There is no 


attempt at evaluation or criticism of 
the forms, except to point out in 
general that they are suggestive only 
and must be considered in the light of 
the laws in force at the date of their 
execution. 

A large perpetuity such as the Duke 
endowment contrasts in basic theory 
with the Julius Rosenwald letter of gift 
to the Rosenwald Foundation request- 
ing the expenditure of the entire fund, 
both principal and interest, within 
twenty-five years of the time of his 
death. An interesting human sidelight 
is afforded by the will of Benjamin 
Franklin, which leaves 1,000 pounds 
sterling each to the inhabitants of 
Boston (where he was educated) and 
Philadelphia (where he started in 
business). For a period of 100 years, 
each fund is to be loaned at 5 per cent 
interest to young married artificers 
who have served their apprenticeship 
in the town (these being the most 
likely among artisans to make good 
citizens). 100,000 pounds shall then be 
spent for the public benefit and the re- 
maining 31,000 pounds laid out at 
interest for another 100 years when 
1,061,000 pounds go to the inhabitants 
of the city and 3,000,000 to the govern- 
ment of the state “not presuming to 
carry my views further”. Neither ac- 
cumulation met Franklin’s hopes, but 
the Boston experience was the better. 
The first part yielded $438,529 to 
build and equip the Franklin Technical 
Institute. The second portion is in ac- 
cumulation until 1991. It was worth 
$1,311,126 on June 30, 1957. 


The forms included are not limited 
to American forms and the provisions 
of instruments drawn in other countries 
are interesting. For example, the 
British trust instrument creating the 
Nuffield Foundation provides that the 
trustees shall hold the trust funds upon 
trust to apply the income first to in- 
demnify the trustees and their agents, 
and subject thereto, to promote the 
objects of the foundation. 

Foundations, including family and 
corporation foundations, are now be- 
ing created in America at the rate of 
approximately 1,500 a year. The 
author characterizes the funds of 
modern foundations as the venture 
capital of philanthropy best spent when 
invested in enterprises requiring risk 
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and foresight, not likely to be supported 
either by government or the private in- 
dividual. His book is a valuable re- 
source in a field of growing im- 
portance. 

Louts P. HALLER 
Chicago, Illinois 


‘The LAW OF CIVIL SERVICE. 
By H. Eliot Kaplan. Albany, New 
York: Matthew Bender & Company, 
Inc. 1958. $11.00. Pages 440. 

The appearance in 1958 of this fine 
work was appropriately timed: first, as 
supplying a needed, up-to-date author- 
itative treatise on the subject; second, 
as a worthy contribution to proper 
observance of the seventy-fifth anni- 
versary following enactment of the 
pioneer Pendleton United States Civil 
Service Act.! That statute created a 
Civil Service Commission of three; 
and, amended by later laws, including 
the Classification Act of 1930, is still 
the taproot of the fundamental Civil 
Service Law. It began to flower also 
in the states, where 


a similar measure — _ shepherded 
through the Legislature by Assembly- 
man Theodore Roosevelt and signed 
by Governor Grover Cleveland—be- 
came law in New York State.* 


No better writer than Kaplan for a 
book on this subject could have been 
chosen. In the play, Loyalties, Gals- 
worthy illustrates the profound truth 
that loyalty is one of the great motiva- 
tions for achievement. Much of Kap- 
lan’s adult life has been loyally de- 
voted, often at great sacrifice, to the 
study and aid to best functioning, of 
the law and practices of civil service. 
For more than twenty years he was 
Executive Director and counsel for 
the National Civil Service League and 
for even longer a legal adviser and 
teacher in the civil service field. He 
has served by presidential appointment 
as chairman of the Committee on Re- 
tirement Policy for Federal Personnel; 
as counsel to the New York State 
Commission on Pensions; editor of 
the Civil Service Law Reporter; and in 
many capacities in the field. He is 
also experienced as counsel in cases 





1. 22 Stat. 403 (1883). 

. Gov. Averell Harriman’s How To Get 
Better Public Servants, Harper’s Macazine, 
September, 1958. 
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and hearings involving interpretation 
and enforcement of the New York 
Civil Service Law. The book was made 
possible by a special grant from the 
Carnegie Corporation of New York to 
the National Civil Service League to 
enable it to have such a work pre- 
pared. It was the donor’s conviction 
(Preface, page iii) that such a treatise 
would be of value not alone to members 
of the Bar but also to administrators 
in the vastly expanding field of govern- 
ment management. The League (id.) 
was anxious that the volume should 
not be just an annotation or mere 
summary of judicial decisions on the 
law of civil service. So, the author has 
sought to combine a review of per- 
sonnel actions in government with ex- 
position of the basic practices and pre- 
cedents in administration of merit 
system laws. In preparation, he studied 
more than 6,500 court decisions cover- 
ing municipal, state and federal civil 
service cases. 


This tome is a legal viaticum for 
those interested in the merit system. As 
will be apparent from a glance at the 
table of contents (pages ix-xiv), the 
arrangement, chapter headings and 
subheadings have been well planned 
and are excellent. So are the printing 
and proof reading. There are worth- 
while appendices. These include: “A 
Model State Civil Service Law” (pages 
371, 386), substantially that of the 
model act put out by the National 
Civil Service League and the National 
Municipal League; a brief reference to 
“The Merit System in the Constitution” 
(pages 384-5), with Article IX of the 
National Municipal League’s model 
state constitution (pages 385-386), 
drafted through collaboration of com- 
mittees representing the National Mu- 
nicipal and Civil Service Leagues, and 
the Civil Service Assembly of the 
United States and Canada; and, 
“Essentials of a Modern Civil Service 
Merit System” (pages 386-387), so 
as to produce efficient management of 
those who perform public services and 
a personnel program based on a career 
plan. The table of cases (pages 389- 
432, about forty to a page), and the 
general index (pages 433-440), and 
369 pages of text give some idea of the 
comprehensiveness of this study. 


Chapter I (pages 1-29), “The De- 
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velopment of the Civil Service Merit 
System”, is an interesting brief history 
of the growth in this country of the 
merit system. The last paragraph (page 
29) reads: 


. .. some good laws have been almost 
negated through bad administration 
or through starvation by a hostile ap- 
propriating body. Ultimately, support 
by the public is the best assurance 
that a sound law will be placed on 
the statute books, will remain there, 
and will continue in effective operation. 


To this one might wish had been added, 
the merit system on the whole is the 
best yet devised for the selection of 
public infinitely 
superior to the spoils system, whose ad- 
herents are its principal detractors. 
Bad laws, political appointments of 
unsuitable commissioners? and ruses 
in all of our country’s three levels of 
government, brought about by special- 
interest enemies of good government, 
often put the civil service merit system 
in a bad light, especially with the un- 
knowing. They are not valid argu- 
ments against the system. 

Any constitutional, legislative or 
other desirable set-up can be distorted, 
misused and denigrated by minds de- 
sirous or erring. Article XV, Section 
10, adopted in 1912, of the Ohio Con- 
stitution, and copied from the New 
York Constitution, relating to civil 
service, is of the usual pattern and not 
self-executing. It states, “Laws shall 
be passed providing for the enforce- 
ment of this provision.” Actually, after 
the initial legislation, in 1913 (page 


personnel.* It is 


13), following the New York civil sery- 
ice provisions, Ohio laws passed have 
been of a kind to break down enforce. 
ment of appointments according to 
merit to be ascertained, so far as 
practicable by competitive examina- 
tions. 

Postmaster Farley, addressing Post 
Office employees in Cincinnati recent- 
ly, observed that when he was in office 
he noticed all were Democrats, whereas 
now he notices that all are Republicans. 
On another occasion, he mentioned 
that when a near illiterate applied to 
be postmaster in Buffalo, Farley said, 
“You can hardly read or write”, to 
which the applicant replied, “Don’t 
get me wrong, I want to be postmaster, 
not deputy postmaster.” The so-called 
civil service applicable to presidential 
post offices (page 13) is a sham, and 
appointments in those offices are on a 
political basis, since, while there is a 
form of examination, the appointments 
require Senate approval. 

Welcoming and valuing this book 
highly, merit system enthusiasts will 
perforce wish it had included refer- 
ences to law review and other articles”. 
The advantage of including references, 
if not excerpts, from such articles in a 
working tool like this is, they often 
give counter arguments to the pro- 
positions of law promulgated in the 
cases cited, and constitute warnings 
that the cases may be modified or 
reversed 
that appear too late for inclusion in 
the book;® so that the reader does not 
follow the cases too blindly and, like 


in decisions or enactments 





3. The chapter on “Principles of Selection” in 
Parkinson’s Law (John Murray, 1958, Lon- 
don), beginning page 16, is an amusing and 
somewhat sardonic account of the growth of 
the English civil service system from 1855 and 
of difficulties inherent in problems of selection. 
But, in appreciation of that system, the model 
of our own, and of ‘“‘the prestige of the British 
civil servants”, see Governor Harriman’s article 
cited in note 2. 

4. A 1958 presidential appointee to the U.S. 
Civil Service Commission, sponsored _ Ver- 
mont’s Senator Aiken, was found totally in- 
experienced in civil service matters and to have 
made many misstatements on federal job ap- 
plication blanks about his supposed college 
degree and experience. In July, his nomination 
was, at his request, withdrawn. In August, a 
successor, a Republican National Committee- 
woman from South Dakota, sponsored by 
Senator Mundt, was announced. She was quoted 
(New York Times, August 12, 1958) as saying 
she had claimed no special qualifications for 
membership on this federal agency and ac- 
knowledged “that she had never made any 
study of this Civil Service Commission’’, but 
added “I intend to’. Congressman Charles O. 
Porter (D.) of Oregon objected that nothing 
in her experience equipped her for the position 
and added that she would be the highest paid 
trainee in the Government. Good Government 
News Letter, National Civil Service League, 
September, 1958. Regarding such appointments, 


quis custodiet ipsos custodes. | 

5. Examples are: The Merit System — An 
Essential of Good Government, 8 VANDERBILT 
Law Review, No. 4 (June, 1955), pages 838-853. 
contained in a symposium on local government 
law in the same issue; Public Service by Lawyers 
in Local Government, 2 Syracuse Law REeEvIEw, 
No. 2 (Spring Issue, 1951), pages 210, 216-17; 
George Washington and Political Parties, 1 
THE AMERICAN ScHo.tar, No. 3 (May, 1932), page 
265; Should Lawyers Be Citizens, 36 NATIONAL 
Municipat Review, No. 9 (October, 1947), page 
497, reprinted from Vol. 1, HarvaRp Law ScHOOL 
Recorp, No. 9, issue of September 11, 1946; 
Cincinnati and Home Rule, 9 Onto State Law 
JourNnAL, No. 1 (Winter. 1948) page 98. | 

6. For instance, in Chapter II, Constitution- 
ality of Civil Service Laws, page 31, under the 
subhead. “12, Relation to Home Rule Provi- 
sions”, pages 42-45, Ohio cases are given where 
the home rule provision does not save city 
charter provisions for civil service respecting 

lice, firemen and other employees from being 
Invalidated because of conflict with general 
laws. But in Ohio v. Phillips, 168 O.S. 191. 
decided in 1958, after the book had been 
printed, a number of these cases are expressly 
overruled and it is held the appointment of 
such officers represents exercise of a power of 
local self government, not impugnable by state 
laws. The last of the law review articles re- 
ferred to in note 5, supra, adversely criticizes a 
number of these cases overruled ten years 
later. 
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the crusty old practitioner, after the 
Field Code was passed, complain that 
all the law he knew had been legislated 
out of existence, 

Chapter XI, “Public Employee Re- 
lationships” (pages 317-339) and 
Chapter XII, “Political Activity of 
341-350) 


are comprehensive and deserve special 


Public Employees” (pages 
commendation. They help to arrive at 
the clear thinking required for the best 
solution of problems arising from con- 
flicts between the civil service employ- 
ments and tenures, and labor union 
demands and lobbying that have ac- 
companied the tremendous growth of 
public employee unions, particularly 
in the last score of years. How are 
the principles of appointment accord- 
ing to merit only to be reconciled with 
customary union insistences, such as 
for closed shop (page 330), mainten- 
ance of membership, collective bargain- 
ing and separately by police, fire and 
other separate units, compulsory arbi- 
tration, check off of union dues‘ 
(pages 331-332), and the right to 
strike?* What is to be said of more 
favored treatment of police and _ fire- 
men given legislative right to appeal 
to the courts de novo from Civil Serv- 
ice Commission® approval of dis- 
missals, and allowed, as not a 
“political” activity in violation of civil 
service law, initiated ordinances regu- 
lating their salaries and working hours, 
a special treatment of one class of civil 
service employees that prevents uni- 
formity of wages in the light of the 
entire problem of resources and _lia- 
bilities? 

Of special interest to the practitioner 
is, or should be, that part of the book 
dealing with the 
lawyers in public positions by use of 


appointment of 


the merit system. Some courts have 
held against such a method of appoint- 
ment after open competitive examina- 
tions, on the ground that legal posi- 
tions are of a fiduciary nature and also 
that competitive examinations for them 
are not practicable. The author finds 
(pages 85-86, 114-119) the more re- 
cent trend of judicial opinion is to con- 
strue “confidential relationship” as not 
necessarily excepting such positions 
from the classified service. Supporting 
this trend, experience of some federal 


and other law departments in success- 


ful recruitment of lawyers by use of the 
merit system with competitive examina- 
tions was collated by the author and is 
readily at hand.' 

A resolution'! was adopted at the 
1957 Annual Meeting of the American 
Bar Association, as an earnest of its 
continued support of the merit system 
in state, national and local government 
and of its willingness to celebrate the 
seventy-fifth anniversary of the passage 
of the Pendleton Civil Service Act. This 
resolution refers to previous resolutions 
stating as a duty of the Bar the up- 
holding of the merit system in public 
employments. 

However, in 1958, the Association 
celebrated, by abolishing its more 
than ten-year-old Committee on Civil 
Service, the Pendleton Act’s seventy- 
fifth anniversary.' 
book and 


articles on the same subject, including 


Perusal of Kaplan’s 
those referred to in note 5, supra, is 
recommended for use by the legal 
practitioner. Also, such reading and 
study may help towards a possible re- 
consideration of the decision that the 
is not to concern itself 
Indeed, the 
conclusion may result both that good 
government and the success of the 


Association 


with the merit system. 


legal profession are intertwined and 
that promotion of a sound merit system 
is a powerful aid to the attainment of 
good government. 


Murray SEASONGOOD 


Cincinnati, Ohio 


Feperat INCOME TAXATION 
OF CORPORATIONS. By Robert T. 
Molloy. Philadelphia: Committee on 
Continuing Legal Education of The 


Books for Lawyers 





American Law Institute collaborating 
with the American Bar Association, 
133 South 36th Street, Philadelphia, 
Pennsylvania. 1957. $3.00. Pages 150. 
Federal Income Taxation of Corpor- 
ations (August, 1957) is a handbook 
in the Committee on Continuing Le- 
gal Education’s growing, “how-to- 
do-it” series on taxation for the general 
practitioner. The aim of this short 
treatise is to provide a concise sum- 
mary of the chief federal income tax 
problems which the modern business 
corporation and its legal advisers 
must face under the Internal Revenue 
Code of 1954. The practical problems 
faced by the general practitioner have 
been the keystone around which this 
monograph has been prepared. 


The book deals authoritatively yet 
succinctly with the tax reporting duties 
of the corporate enterprise, commenc- 
ing with tax problems faced by a cor- 
poration upon its initial organization; 
proceeds to an analysis of the key con- 


. 


“ © ” ‘ . 
cepts of “gross receipts”, “gross in- 


come” and “taxable income”; treats 
of the special corporate taxes upon 
unreasonable accumulations of tax- 
able income and undistributed per- 
sonal holding company income; and 
concludes with a discussion of the 
tax problems met with upon the organ- 
ization, reorganization, and liquidation 
of the corporate enterprise. Elaborate 
discussion of intricate case law of in- 
terest chiefly to the specialist has been 
eschewed in favor of a more basic 
analysis of the field of corporate in- 
come taxation. 


Joun E. MULDER 
Philadelphia, Pennsylvania 


(Continued on page 194) 





7. Citing Hagerman v. City of Dayton, 147 
Oh. S. 313, invalidating the practice even where 
city ordinance authorized it. See, however, 
Christie v. Port of Olympia, 27 Wash. 2d 534, 
179 P. 2d 294 (1947). Heidtman v. City of Shaker 
Heights, 163 Ohio St. 109, discussed in Kaplan 
(pages 348-349) is, it is suggested, wrongly de- 
cided on the interpretation of the act prohibit- 
ing political activity. See note 5, supra. 

8. Unionization of Public Employees, 21 U. 
or C. Law Review, No. 4 (November, 1952), 
page 327. ; 

9. R.C. Ohio, §143.27 was interpreted as giving 
only a limited court appeal from the commis- 
sion, not including a review of the evidence 
(page 236, citing Sorge v. Sutton, 159 O.S. 574). 
But, in 1955, the statute was amended (Page’s 
Ohio Revised Code Annotated, 1958 gy ee 
page 72) so that in case of suspension, demotion 
or removal of a chief of police or chief of fire 
department or any member of police or fire 
department, an appeal de novo on questions of 
law and fact from the commission is expressly 
authorized. But even as to other employees, the 
question is now before the Ohio Supreme Court 
in State ex rel. Oliver v. State Civil Service 
Commission, 6 Ohio Law Reporter, page 124 


(issued November 17, 1958), whether the Ohio 
Administrative Procedure Act, R.C. §119.01 (A) 
and §119.12 gives any civil service employee a 
substantive right to appeal to the Common 
Pleas Court from the order of the Civil Service 
Commission. 

10. Page 210 top, Symposium on Law and 
Lawyers in the Modern World, held by_ the 
Cincinnati Bar Association in 1941, U. or C. Law 
Review, (March, 1941), page 127, including, 
Should the Merit System Be Used in Making 
Appointments of Lawyers for Public Service, 
pages 209-213. On page 210, too, is quoted the 
resolution adopted in 1940 of the House of 
Delegates of the American Bar Association, 
reading: ; 

“Resolved, that in the opinion of this As- 
sociation it is desirable that lawyers in public 
positions, including examiners and staffs of 
administrative agencies. but not including 
elective and policy determining heads, 
employed, so far as practicable, under the 
merit system, with the aid of competitive ex- 
aminations, and that this Association further 
such method of selection.” 

11. 82 A.B.A. Rep. 121-22, 176. 

12. 44 A.B.A.J. (November, 1958) page 1066. 
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Review of Recent 
Supreme Court Decisions 


Commerce... 
erroneous certificate 

American Trucking Associations, 
Inc. v. Frisco Transportation Company, 
Railway Labor Executives’ Association 
v. Frisco Transportation Company, 
Interstate Commerce Commission V. 
Frisco Transportation Company, 358 
U. S. 133, 3 L. ed. 2d 172, 79 S. Ct. 
170, 27 U.S. Law Week 4049. (Nos. 
15, 16 and 19, decided December 15, 
1958.) On appeals from the United 
States District Court for the Eastern 
District of Missouri. Reversed. 

The question here was whether the 
Interstate Commerce Commission has 
power to modify certificates of public 
convenience and necessity to correct 
inadvertent clerical errors. 

The appellee had been issued cer- 
tificates permitting it to engage in un- 
restricted motor carrier operations over 
four routes amounting to 284 miles. 
The examiner who had heard the ap- 
plication for the certificates had recom- 
mended their issuance subject to “such 
further limitations, restrictions, or 
modifications as the Commission may 
hereafter find necessary to impose, in 
order to insure that the service shall 
be auxiliary or supplementary to the 
train service of the [parent] railroad, 
and shall not unduly restrain competi- 
tion”, The Commission’s Division 5 
adopted the examiner’s recommenda- 
tions including the condition, but the 
specifications in the compliance orders, 
when issued, omitted the condition. 
The error was discovered later when 
competing carriers charged that the 
appellee was performing an unauthor- 
ized carrier service. Several proceed- 
ings were conducted, the Commission 
finally concluding that the Commis- 
sion’s staff had inadvertently omitted 


the condition 


when the certificates 





Reviews in this issue by R. Young 
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were issued; it ordered the certificates 
to be corrected. The District Court 
held that the Commission was without 
power to alter the unconditional cer- 
tificates and further that the record 
lacked substantial evidence to support 
the Commission’s finding that the re- 
strictions were omitted by clerical in- 
advertence. 

The CuieFr Justice reversed for the 
Supreme Court. The Court felt that the 
record did not support the District 
Court’s conclusion that the omissions 
resulted from a policy change and that 
the subsequent reopening of the pro- 
ceedings was an attempt to restrict ap- 
pellee’s operation on the basis of new 
policies. The Court likened the Com- 
mission’s power to correct the certifi- 
cates to a court’s power to correct 
judgments that contain clerical errors, 
and it read Section 17(3) of the act 
creating the Commission (49 U.S.C. 
$17(3)) as vesting the power to make 
corrections in the Commission. That 
statute provides that “The Commission 
shall conduct its proceedings under any 
provision of law in such manner as 
will best conduce to the proper dis- 
patch of business and to the ends of 
justice.” It weuld hardly “best con- 
duce to the ends of justice”, the Court 
said, if the Commission were powerless 
to take remedial steps to correct in- 
advertent ministerial errors. 

Mr. Justice WHITTAKER noted that 
he dissented on the ground that the 
evidence did not support the Commis- 
sion’s finding that omission of the re- 
strictions from the certificates was due 
to mere inadvertent clerical errors. 

Mr. Justice STEWART took no part 
in the consideration or decision of the 
cases. 

The cases were argued by Robert W. 
Ginnane and Peter T. Beardsley for the 
appellants and by Ernest D. Grinnell, 
Jr., for the appellee. 


George Rossman 


EDITOR-in-CHARGE 





Commerce... 
natural gas rates 

United Gas Pipe Line Company v. 
Memphis Light, Gas and Water Divi- 
sion, Federal Power Commission v. 
Memphis Light, Gas and Water Di- 
vision, Texas Gas Transmission Cor- 
poration v. Memphis Light, Gas and 
Water Division, 358 U.S. 103, 3 L. ed. 
2d 153, 79 S. Ct. 194, 27 U.S. Law 
Week 4023. (Nos. 23, 25 and 26, de- 
cided December 8, 1958.) On writs of 
certiorari to the United States Court 
of Appeals for the District of Columbia 
Circuit. Reversed. 

The ultimate issue here was the right 
of a regulated natural gas pipeline 
company to raise its rates unilaterally, 
without the consent of the buyers. 

The United Gas Pipe Line Company 
supplies gas to three of the respondent 
corporations under long-term service 
agreements that are on file with the 
Federal Power Commission. Each of 
the agreements contains the provision 
that “All gas delivered hereunder shall 
be paid for by Buyer under Seller’s 
Rate Schedule . or any effective 
superseding rate schedules on file with 
the Federal Power Commission.” 

Acting under Section 4(d) of the 
Natural Gas Act, United filed new rate 
schedules with the Commission in 
1955. The new rates would yield an 
additional revenue to United of some 
$9,978,000. The Commission ordered 
a hearing on the new rates and sus- 
pended the new rates (except for sales 
of gas for resale for industrial use 
only) for the maximum period permit- 
ted by the statute. In February of 
1956, the Supreme Court handed down 
its decision in United Gas Pipe Line 
Co. v. Mobile Gas Service Corporation, 
350 U. S. 332 (42 A.B.A.J. 454). 
which held that United could not 
escape a contractual obligation to 
furnish Mobile with natural gas at a 
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single specified price for a term of 
years by unilaterally filing an increased 
rate schedule under Section 4(d). 
After that decision, the respondents 
moved to have the new rate schedule 
rejected, claiming that it ran afoul of 
the Mobile decision. The Commission 
refused to reject the filings, but the 
Court of Appeals reversed, reading the 
Mobile decision as establishing that the 
rates can be changed under Section 4 
only when there is a specific amount 
that has been mutually agreed upon 
by seller and purchaser. 

The Supreme Court reversed, speak- 
ing through Mr. Justice HarLan, The 
Court distinguished these cases from 
the Mobile situation, saying that the 
contract in Mobile set a single fixed 
price and did not contain any provi- 
sion for a different rate or for chang- 
ing the rate. In this case, the contract 
did not set a single fixed rate but in 
eflect specified that the price should be 
United’s “going” rate, said the Court. 

Mr. Justice CLARK took no part in 
the consideration or decision of the 
case. 

Mr. Justice DouGLas wrote a dis- 
senting opinion in which the CHIEF 
Justice and Mr, Justice BLACK joined. 
In the view of the dissent, the Court 
was retreating from the Mobile deci- 
sion. The essence of that decision, as 
was that “the 
Natural Gas Act does not empower 


the dissent saw it, 
natural gas companies unilaterally to 
change their contracts”. 

The cases were argued by Solicitor 
General J. Lee Rankin and Ralph M. 
Carson for the petitioners and by 
George E. Morrow and Reuben Gold- 


berg for respondents. 


Commerce... 
partnerships 

United States v. A & P Trucking 
Company, 358 U.S. 121, 3 L. ed. 2d 
165, 79 S. Ct. 203, 27 U.S. Law Week 
4029. (No. 32, decided December 8, 
1958.) On appeal from the United 
States District Court for the District of 
New Jersey. Reversed. 

The question here was whether a 
partnership could be guilty of violating 
18 U.S.C. §835, which makes it a crime 
to knowingly violate Interstate Com- 
merce Commission regulations for the 


safe transportation of “explosives and 
other dangerous articles”. 

The district judge dismissed infor- 
mations against the appellee partner- 
ships on the theory that a partnership 
entity could not be guilty of violating 
the statutes 
taken to the Supreme Court on direct 
appeal under the Criminal Appeals Act. 


involved. The case was 


Mr. Justice HARLAN reversed for the 
Supreme Court. The Court noted that 
“copartnerships” are included under 
the definition of “person” in the Motor 
Carrier Act, 49 U.S.C. §303(a) and 
“partnerships” are included under the 
definition of “person” in the Rules of 
Construction set forth in 1 U.S.C. §1. 
The purpose of the statute was clear, 
the Court said: to ensure compliance 
by motor carriers, among others, with 
safety and other requirements laid 
down by the Interstate Commerce Com- 
mission. “In the effectuation of this 
policy it certainly makes no difference 
whether the carrier which commits the 
infraction is organized as a corpora- 
tion, a joint stock company, a partner- 
ship, or an individual proprietorship. 
The mischief is the same, and we 
think that Congress intended to make 
the consequences of infraction the 
The Court admitted that a 
partnership was not considered an en- 


” 
same, 


tity for purposes of suit at common 
law, but said that Congress could cer- 
tainly change the common law. 


Mr. Justice Douc.as, joined by Mr. 
Justice Biack, Mr. Justice FRANK- 
FURTER and Mr. Justice WHITTAKER, 
dissented, arguing that Section 835 did 
not explicitly subject partnerships to 
criminal liability, Since it was a crimi- 
nal statute, it should be narrowly con- 
strued, the dissent declared. 

The case was argued by Ralph S. 
Spritzer for appellant and by Anthony 
J. Ciofi for appellees. 


Contempt... 
date of default 

Flaxer v. United States, 358 U.S. 
147, 3 L. ed. 2d 183, 79 S. Ct. 191, 
27 U.S. Law Week 4048. (No. 60, 
decided December 15, 1958.) On writ 
of certiorari to the United States Court 
of Appeals for the District of Columbia 
Circuit. Reversed. 

Here, the petitioner was head of a 


Supreme Court Decisions 


labor union who was held in contempt 
of Congress when he failed to produce 
records of the union showing the 
names and addresses of union mem- 
bers who held government jobs. 

He was found guilty of contempt by 
a jury, the District Court denied a 
motion for acquittal or new trial, and 
the Court of Appeals affirmed by a 
divided vote. 

The alleged contempt took place be- 
fore a subcommittee of the 
Committee on the Judiciary. The rec- 
ord indicated that the Chairman of the 
subcommittee told the petitioner that 
“that will be the order of the commit- 
tee, that you submit that information 
as requested by counsel for the com- 
mittee within 10 days from the date”. 
This took place on October 5, 1951, 
the return date of the subpoena duces 
tecum. The two counts of the indict- 
ment named October 5 as the date of 
the default. 

The Supreme Court reversed speak- 
ing through Mr. Justice Douc as. “As 
we read the colloquy”, the Court said, 
“petitioner, though adamant in _ his 
position, was given 10 days from 
October 5, 1951, to deliver the lists. 
It does not appear whether at the end 
of that 10-day period any additional 
steps were taken against him. Yet for 
all we know a witness who was adamant 
and defiant on October 5 might be 
meek and submissive on October 15.” 
The witness could well conclude, the 
Court declared, that he had ten days 
more to consider the matter. 

The case was argued by David Rein 
for petitioner and by William Hitz for 
respondent. 


Senate 


Criminal law... 
assault 

Ladner v. United States, 358 U. S. 
169, 3 L. ed. 2d 199, 79 S. Ct. 209, 
27 U. S. Law Week 4044, (No. 2, 
decided December 15, 1958.) On writ 
of certiorari to the United States Court 
of Appeals for the Fifth Circuit, Re- 
versed and remanded. 

In this case, the petitioner contended 
that he had committed only one as- 
sault, not two, when he fired a shotgun 
and wounded two federal officers sit- 
ting in the front seat of an automobile. 
He was tried and convicted under 
former Section 254 of Title 18 of the 
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United States Code and was sentenced 
to two ten-year consecutive sentences. 

At the expiration of the first sentence 
the petitioner filed a motion under 28 
U.S.C. $2255 to correct the second. 
The District Court denied the motion 
and the Court of Appeals affirmed, both 
holding that the wounding of two fed- 
eral officers from a single discharge of 
a shotgun was a_ separate offense 
against each officer. 

Mr. Justice BRENNAN, speaking for 
the Supreme Court, reversed. The 
Court found that the language of the 
statute was vague on the point, and the 
legislative history of little help. In this 
circumstance, the Court said, a “policy 
of lenity” is to be applied and the less 
harsh meaning adopted. Furthermore, 
the Court noted, the meaning con- 
tended for by the Government would 
produce strange results. Since assault 
is committed merely by putting an- 
other in apprehension of harm, whether 
or not the actor intends to inflict or is 
capable of inflicting harm, one who 
shot and seriously wounded one officer 
would be subject to ten years’ impris- 
onment, but one who merely pointed a 
gun at five officers would be subject to 
fifty years’. 

There was a further problem, the 
question whether Section 2255 was a 
remedy available to this petitioner. The 
question was not raised in either of 
the lower courts and was discussed 
only meagerly in the Government’s 
brief. The Court announced that it 
wanted to have the benefit of full argu- 
ment before deciding the scope of 
the collateral attack that can be made 
on criminal sentences under Section 
2255, and it went on to the merits in 
this case without “intimating any view 
as to the availability of a collateral 
remedy in another case where that 
question is properly ratsed, and is ade- 
quately briefed and argued in this 
Court”. 

Mr. Justice CLARK wrote a dissent- 
ing opinion which remarked that the 
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Court seemed to hold that assaults 
on federal officers come just “‘as cheap 
by the dozen”. The dissent was mostly 
concerned, however, with the proce- 
dural question under Section 2255, 
arguing that use of that Section in this 
case “will subject the trial court 
dockets to a rash of applications by 
prisoners”. 

The case was argued by Harold 
Rosenwald for petitioner and by 
Leonard B. Sand for respondent. 


Veterans... 
transient housing 

Federal Housing Administration Vv. 
The Darlington, Inc., 358 U.S. 84, 3 
L. ed. 2d 132, 79 S. Ct. 141, 27 U.S. 
Law Week 4015. (No. 13, decided No- 
vember 24, 1958.) On appeal from the 
United States District Court for the 
Eastern District of South Carolina, 
Reversed. 

The issue here was whether a mort- 
gagor with a mortgage insured by the 
Federal Housing Administration could 
rent part of the premises to transients. 
The Court held that this was prohibited 
under Section 608 of the National 
Housing Act as amended by the Veter- 
ans’ Emergency Housing Act of 1946. 

The appellee was a South Carolina 
corporation that obtained an FHA 
mortgage for an apartment house to be 
constructed in Charleston. When the 
building was finished, it furnished 
some of the apartments and rented 
them to transients on a daily basis. In 
1954, Congress amended the statute 
declaring its intention that housing 
built under the act “is to be used 
principally for residential use; and 
that this intent excludes the use of 
such housing for transient or hotel 
purposes. . .” 

Appellee brought this suit in the 
District Court for a declaratory judg- 
ment that so long as it operated its 
property “principally” for residential 
use and complied with other terms of 
the statute, it was entitled to rent to 


transients. The District Court ruled in 
the appellee’s favor and its conclusions 
were substantially sustained by a three. 
judge court. 

Speaking for the Supreme Court, 
Mr. Justice DouGLas reversed. The 
Court said that while the statute had 
no express provision one way or an- 
other, the purpose and history of the 
act supported the inference that mort- 
gagors under the statute had no right 
to rent to transients. “We deal with 
legislation passed to aid veterans and 
their families, not with a law to pro- 
mote the hotel or motel business” the 
Court said. Moreover, it pointed out, 
the Regulations describe the property 
to be insured as “dwelling units”, and 
the idea of permanency pervades the 
concept of “dwelling”. And, the Court 
went on, Congress accepted this con- 
struction of the statute when it passed 
the 1954 amendments. 

Mr. Justice STEwArT took no part 
in the consideration or decision of the 
case. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion which expressed 
agreement with the dissent of Mr. Jus- 
tice HARLAN and went on to call atten- 
tion to a possible constitutional prob- 
lem in the retroactive effect of the 1954 
amendments. 

Mr. Justice HARLAN wrote a dissent- 
ing opinion in which Mr. Justice 
FRANKFURTER and Mr. Justice WHIT- 
TAKER joined. The dissent took the 
position that while the statute may not 
have given the FHA-insured mortgagor 
the right to make transient rentals, it 
certainly did not prohibit such rentals. 
The transient rentals were made to 
“plug the gap” in revenues left by a 
falling off of demand for long-term 
apartment space, the dissent felt, and 
the transient rentals never amounted to 
more than 10 per cent of the total 
available occupancy. 

The case was argued by Alan S. 
Rosenthal for appellant and by J. C. 
Long for appellee. 
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What’s New in the Law 


The current product of courts, 
departments and agencies 


Constitutional Law... 
state action 

Holding that exclusion by a North 
Carolina hospital of Negro doctors 
solely on account of race is not state 
action Fourteenth 
Amendment, the Court of Appeals for 
the Fourth Circuit has dismissed a 


subject to the 


class suit brought by three Negroes to 
gain admission to practice at the 
hospital. The Court held that the 
hospital—the James Walker Memorial 
Hospital, at Wilmington—was gov- 
erned and controlled by a private cor- 
poration and that the exclusionary 
action was in no way attributable to 
any governmental unit. 

The plaintiffs relied on past history 
more than present facts. From 1881 
to 1901 the hospital was a city-county 
hospital, but in the latter year a gift 
from James Walker was used to build 
a new building on the site of the old, 
which was demolished. Also in 1901 
the North Carolina Legislature granted 
the hospital a charter by a special act 
and the city and county conveyed to 
the new hospital, with a reverter pro- 
vision, the land upon which the old 
building had stood. The board of 
managers of the hospital is self-per- 
petuating, with separate existence from 
either the city or the county. In recent 
years the only public financial support 
has come from the county, which has 
paid the hospital an agreed sum per 
day per patient for care of indigent 
patients, although until 1951, when the 
Supreme Court of North Carolina de- 
clared the practice unconstitutional, 
both the city and county had contrib- 
uted to the hospital’s support from tax 
funds. 

Neither the past history and con- 
tributions nor the present contract pay- 
ments were sufficient to convert the 


Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
fests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 











hospital into an instrumentality of the 
state, the Court stated. 


(Eaton v. Board of Managers of the 
James Walker Memorial Hospital, United 
States Court of Appeals, Fourth Circuit, 
November 29, 1958, Soper, J.). 


Dram Shops... 


the case for beer 

The Supreme Court of Iowa has held 
that a 1933 
liquor laws, by which beer weaker than 
4 per cent was removed from the 
category of “intoxicating liquors”, pre- 
cludes an action under the state’s dram 
shop act based on an intoxication re- 


revision of the state’s 


sulting from beer consumption. 

Although aware of the result to 
which the holding leads, the Court felt 
it was bound by the clear language of 
the legislation, which was that the 
terms “liquor” and “intoxicating 
liquor” should not be construed to in- 
clude less-than-4 per cent beer “wher- 
ever used in this title”. The same title 
of the Iowa Code happens to include 
the dram shop statute, which Iowa has 
had since 1873. 

“Those who feel the legislature actu- 
ally did not intend to distinguish be- 
tween a whisky and beer drunk in the 
application of our civil damage act 
must take their case to the general 
the Court 
said. “We concede the logic of the 


assembly for correction”, 


plaintiffs’ argument against any dis- 
tinction as far as the public welfare 
is concerned, but it is clearly ad- 
dressed to the wrong government 
body.” 

The Court turned down a contention 
that the action was good at common 
law. Besides citing the authority that 
dram-shop suits were unknown at 
common law, the Court examined the 
question anew and concluded against 


establishing a non-statutory liability. 


(Cowman v. Hansen, Supreme Court 
of Iowa, October 14, 1958, Larson, J., 
92 N.W. 2d 682.) 


George Rossman + EDITOR-IN-CHARGE 
Richard B. Allen + ASSISTANT 


Eminent Domain... 
Indians’ land 


The Seneca Indians have failed in 
an injunction attempt to halt the con- 
struction by the Federal Government 
of a dam on the Allegheny River near 
Kinzua, Pennsylvania, that will flood 
21,250 acres of Seneca land in New 
York state. The Court of Appeals for 
the District of Columbia Circuit ruled 
that Congress had shown clearly that 
it intended to take the Indian land. 

The land in question was guaran- 
teed to the Senecas in 1794 by a treaty. 
But there was no question in the case 
as to the right of the United States to 
take the land by eminent domain, de- 
spite the treaty, and it was clear that 
the dam will flood the land. Neither 
was there any question as to payment 
before the taking. But, the Senecas 
maintained, there was a serious ques- 
tion as to whether Congress had au- 
thorized the taking. 

Looking at congressional hearings, 
reports and legislation, the Court con- 
cluded that Congress had done so. It 
noted that as long ago as 1938 Con- 
gress approved a comprehensive Ohio 
River basin project, which included 
the Kinzua dam and plainly showed 
that the Seneca land would be flooded, 
and that subsequent appropriations for 
the project were made with congres- 
sional knowledge, manifested in part 
by floor remarks, that the land could 
and would be taken for the project. 


(Seneca Nation of Indians v. Brucker, 
United States Court of Appeals. District 
of Columbia Circuit, November 25, 1958, 


per curiam.) 


Another Indian nation—the Tusca- 
rora—was more successful in staving 
off the flooding of about 1,000 acres of 
its land, which will result from the 
construction of a dam by the New 
York Power Authority. The Court of 
Appeals concluded in this case that 
Congress had not authorized the taking 
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and that the Federal Power Commis- 
sion, which may exercise the congres- 
sional power under the Federal Power 
Act, had not made the required statu- 
tory findings. 

The Power Authority was granted 
a license in January of 1958, pursuant 
to a 1957 act of Congress, which 
expressly directed the Commission to 
issue a license to the Authority but 
which also provided that the Commis- 
sion should include among the licen- 
sing conditions “those deemed neces- 
sary and required under the terms of 
the Federal Power Act...” From this 
the Court determined that Congress 
had intended that the license be issued 
according to the terms of the Act, and 
it held that the Commission had not 
made the special finding provided by 
the Act, 16 U.S.C.A. §797(e), “that 
the license will not interfere or be in- 
consistent with the purpose for which 
such [Indian] reservation was created 
or acquired...” 

The Court found that Congress was 
not aware of the possibility that Indian 
lands might be taken for a part of the 
project, and that the Commission had 
not known it for certain, and had in 
its order remarked that other land, 
although more expensive, was avail- 
able. The Court also rejected an argu- 
ment that the 1957 statute in itself 
was congressional authority for the 
taking. 


(Tuscarora Indian Nation v. Federal 
Power Commission, United States Court 
of Appeals, District of Columbia Circuit, 
November 14, 1958, Prettyman, J.) 


Judges... 
removal 

The Ohio municipal court judge 
who was suspended indefinitely from 
the legal profession by the Supreme 
Court of Ohio in Mahoning County 
Bar Association v. Franko, 168 Ohio 
St. 17, 151 N.E. 2d 17 (44 A.B.A,J. 
977; October, 1958), is now facing 
an original quo warranto action in the 
Ohio Supreme Court for ouster from 
his office. 

In deciding that a municipal judge 
was subject to a professional dis- 
ciplinary proceeding in Ohio, the 
Court had pointed to the statutory 
requirement that a municipal judge 
“during his term of office... shall 
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have been admitted to the practice of 
law in this state...” In the discipli- 
nary proceeding the Court had inter- 
preted this to mean that “judges who 
are required by statute to be attorneys 
at law must necessarily maintain their 
status as members of the legal profes- 
sion”. But the judge involved in this 
case refused to believe it; he continued 
to act as judge of the Youngstown 
Municipal Court. 

The judge demurred to the petition 
in quo warranto, claiming that he was 
not required to maintain his license 
during his entire term, but only to 
have it when he entered on the office. 
To this argument the Court referred to 
its former opinion, which had empha- 
sized that the license must be main- 
tained during the term of office. Turn- 
ing down the demurrer, the Court also 
ruled that quo warranto was a proper 
remedy where a forfeiture of an office 
has occurred. 


(Ohio ex rel. Saxbe v. Franko, Supreme 
Court of Ohio, December 10, 1958, per 
curiam, 168 Ohio St. 338.) 


Juries... 
voir dire 

The Court of Appeals for the Fourth 
Circuit has held it reversible error for 
a trial court to refuse to permit coun- 
sel for two Negro criminal defendants 
to ask prospective jurors on the voir 
dire whether they were members of 
specified racist organizations. 

In one case the question was: “Are 
there any members of the jury panel 
who are a member of any organization 
dedicated toward racial hate, such as 
the Ku Klux Klan, White Citizen’s 
Council, or similar organization?” and 
in the other it was: “Is there anybody 
on the jury panel who is a member of 
the White Citizen’s Council, Defenders 
of State Sovereignty, or any similar 
organization?” The trial judge refused 
to permit answers and instead asked 
whether any prospective juror was 
sensible to any bias or prejudice which 
would prevent him from giving either 
the Government or the accused a fair 
and impartial trial. 

The Court said the judge should 
have allowed the jurors to answer the 
specific questions. It commented that 
“refusal to permit questions on voir 
dire examination, asked in good faith, 





as to membership in the Ku Klux Klan 
has been held to be reversible error in 
a long line of cases”. 


(Smith v. U. S., United States Court of 
Appeals, Fourth Circuit, December 16, 
1958, per curiam.) 


Libel and Slander .. . 
defamation per se 

It is libelous per se to publish false- 
ly that a man is having “wife trouble” 
and that he is being sued for divorce 
by his wife, the Superior Court of 
New Jersey has decided. 

The plaintiff was an attorney who 
held a position as township attorney. 
In reporting a meeting of the township 
committee, the defendant newspaper 
printed in a story headed: wiFE TROU- 
BLE HOLDS UP Joss that “Three top 
appointments were shelved at least 
temporarily, because of Township 
Attorney Emanuel Gersten’s [plain- 
tiff’s] pending divorce trial.” The pub- 
lication was admittedly false and the 
newspaper published a retraction the 
following day, the only effect of which 
under New Jersey law is to exclude re- 
covery of punitive damages. 

Awarding the plaintiff summary 
judgment on the question of liability, 
the Court remarked that a “substantial 
segment of the respectable population” 
regards divorce as “disgraceful and 
even sinful”. To be a party to a di- 
vorce, the Court concluded, suggests 
conduct disapproved by many respect- 
able people. Simply being a party does 
not establish guilt, it continued, but it 
does injure the reputation. 

The Court remarked that the injury 
may have been aggravated because: the 
plaintiff was an attorney and public 
official, whose good reputation was 
needed for his professional welfare. 


(Gersten v. Newark Morning Ledger 
Company, Superior Court of New Jersey, 
September 25, 1958, Fulop, J., 145 A. 
2d 56.) 


Marriage .. . 
void or voidable? 

The Supreme Court of Ohio has 
ruled that an Ohio statute which pro- 
vides that persons “not nearer of kin 
than second cousins” may marry does 
not render a marriage of first cousins 
void. Three judges dissented, comment- 
ing that the decision creates a situation 
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which “would make a mockery of the 
marriage statute”, 

It is clear that the Court determines 
that a first-cousin marriage is not void 
ab initio, but it is not so clear what 
the status of the marriage is, although 
the dissenters say that the majority 
holds the marriage voidable. Since the 
question arose on the dismissal of an 
annulment suit predicated on the mar- 
riage being void, the Court was not 
required to go further, and it expressly 
refrained from deciding whether there 
was a remedy under the state’s divorce 
statute, although the intermediate ap- 
pellate court, which was affirmed, had 
posited that the divorce law provided 
the exclusive remedy. 

To arrive at its conclusion the Court 
adopted the rule that a marriage is 
void only when expressly so declared 
by statute. It noted that first-cousin 
marriages were valid at common law, 
that the Ohio marriage statute does not 
expressly render them void and that 
sexual relations between first cousins 
are not incestuous in Ohio. “It may 
not be inappropriate to add”, the Court 
said, “that if a situation were pre- 
sented involving...those so closely 
related by blood that the relationship 
would be incestuous and so made by 
statutory enactment, our conclusion 
might well be different.” 


(Mazzolini v. Mazzolini, Supreme Court 
of Ohio, December 24, 1958, Zimmerman, 


J.. 168 Ohio St. 357.) 


Military Law... 
civilians again 

Another Court of Appeals has had 
a go at deducing the extent of the rule 
announced by the United States Su- 
preme Court in Reid v. Covert, 354 
U. S. 1, and determining the extent to 
which civilians overseas are subject to 
the jurisdiction of courts martial. The 
result is that the Third Circuit has dis- 
agreed with the Court of Appeals for 
the District of Columbia Circuit, and 
since a disagreement among circuits is 
one of the surer bases of certiorari, the 
Supreme Court will probably have the 
opportunity to speak again. 

This Third Circuit case involved a 
civilian employed by the Army as an 
accountant in France. He did away 
with his wife and he was tried by a 
court martial for premeditated murder 


—a capital offense. But he was con- 
victed of the non-capital offense of 
unpremeditated homicide. 

By habeas corpus he attacked the 
conviction under the Covert rule; he 
contended that as a civilian he was not 
subject to courts-martial jurisdiction. 
Article 2(11) of the Uniform Code of 
Military Justice, 10 U.S.C.A. §802(11), 
provides that “persons serving with, 
employed by, or accompanying the 
Armed Forces outside the United States 

are subject to trial by courts 
martial, 

In Covert the Supreme Court held 
this section unconstitutional as applied 
to the wife of a serviceman “accom- 
panying” her husband overseas. She 
had been tried and convicted of 
murder by a court martial. Part of the 
difficulty in interpreting Covert stems 
from the fact that it was decided by an 
eight-man Court; Justice Whittaker did 
not participate. Two justices concurred 
with the four-justice “majority” on the 
ground that the case involved a capital 
offense. Two others dissented. Thus a 
majority of the Court supported the 
result of the case only because a 
capital offense was involved. 

But whether this distinction and a 
distinction between civilian dependents 
and civilian employees have substance 
has been doubted. In U. S. ex rel. 
Guagliardo v. McElroy, 259 F. 2d 927 
(44 A.B.A.J. 1202; December, 1958), 
the Court of Appeals for the District 
of Columbia Circuit ruled that the 
various categories of persons mention- 
ed in Article 2(11) were not severable 
and that therefore the entire section 
must fall. Thus the Court avoided 
deciding the constitutional question of 
whether a distinction can be made be- 
tween those who “accompany” and 
those who are “employed by” the 
Armed Forces. In U. S. ex rel. Single- 
ton V. Kinsella, 164 F. Supp. 707 (44 
A.B.A.J. 1203; December, 1958), a 
federal district court said that no dis- 
tinction could be drawn between capi- 
tal and non-capital offenses. 


Pointing to a severability provision, 
the Court in the instant case declared 
that a distinction could and should be 
drawn between persons “accompany- 
ing” and persons “employed by” or 
“serving with” the Armed Forces. The 
Court said that the Supreme Court 
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had left open the question of the appli- 
cation of court-martial jurisdiction to 
a civilian employed by the Army. “We 
think”, the Court said, “that this civil- 
ian Army employee presents a different 
case from that of a soldier’s wife and 
that the weight of consideration tends 
to support the argument for permit- 
ting Congress to subject him to the 
jurisdiction of the courts martial as 
the statute provides.” The Court stated 
that a civilian employee is in fact in a 
different category from civilians ac- 
companying the Armed Forces and 
that historically the civilian employee 
has been treated as subject to trial by 
courts martial. 

The basic question in these cases 
is the meaning and breadth of the 
phrase “land and naval forces” as used 
in the Federal Constitution, which con- 
fers on Congress power “to make rules 
for the government and regulation of 
the land and naval forces”. 


(Grisham v. Taylor, United States 
Court of Appeals, Third Circuit, Novem- 
ber 20, 1958, Goodrich, J.) 


Meanwhile, the United States Dis- 
trict Court for the District of Colorado 
reached the same result, but for more 
sweeping reasons, in a case involving 
a civilian auditor who had been con- 
victed by a court martial of several 
non-capital offenses in Germany. 

In holding the accused subject to 
military jurisdiction under Article 
2(11), the Court did not use the 
capital-non-capital distinction. Rather 
it announced this rule: “When the 
person involved was clearly a civilian 
with no material relationship to the 
Armed Forces, jurisdiction has con- 
sistently been denied to the Armed 
Forces. On the other hand, when the 
individual concerned has had a clear 
relationship to the Armed Forces, so 
that he may properly be said to be a 
part of them, jurisdiction has been up- 
held...” Applying this rule it found 
in the cases, the Court concluded that 
the accused was closely aligned with 
the necessary functioning of the Armed 
Forces. 

Support was found by the Court for 
the result on another ground, left open 
in Covert because the eight justices 
divided on the point. The Court ruled 
that the necessary and proper clause 
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of the Federal Constitution gives Con- 
gress power to enact whatever legisla- 
tion is necessary for the effective gov- 
ernment and regulation of the Armed 
Forces, and that jurisdiction of civil- 
ian employees, whose importance to 
the modern Armed Forces was empha- 
sized by the Court, is a part of that 
necessity. 


(U. S. ex rel. Wilson v. Bohlender, 
United States District Court, District of 
Colorado, November 10, 1958, Arraj, J.) 


Radio and Television . . . 
license standards 

With one judge dissenting, the Court 
of Appeals for the District of Colum- 
bia Circuit has turned down an argu- 
ment which it admits has a “certain 
theoretical soundness”. The argument 
was that the Federal Communications 
Commission fails to carry out the 
basic diversification and anti-monopoly 
Act 


when, in a comparative hearing, it 


policy of the Communications 
accords to one party preferences that 
stem from that party’s existing broad- 
cast licenses. 

The case centered on the applica- 


tions of two parties for television 
Channel 10 in Knoxville, Tennessee. 
The Commission awarded the channel 
to a broadcaster already holding mul- 
tiple licenses for various stations in 
other locations, and in doing so made 
findings that the successful applicant 
was preferred over the other in several 
fields: prior performance as a broad- 
cast licensee, prior radio and television 
experience, program plans (including 
securing effective co-operation from 
local groups), and integration of 
ownership with management. The un- 
successful applicant contended that 
this was unfair treatment because these 
areas of preference, except integration 
of ownership with management, stem- 
med from having other licenses. 

The Court agreed that there should 
not be accorded to “an experienced 
applicant, around whom there is a con- 
centration of [mass communication] 
media, preferences attributable to the 
experience it possesses because of such 
concentration”, but it said that the 
newcomer-applicant must still compete 
with relation to other factors, where 
the experience gained from existing 


licenses is of no advantage. In these 
areas the Court found support for the 
Commission’s decision, which, it said, 
rested not only on the successful ap- 
plicant’s strength in matters attribut- 
able to its other ownership of facilities, 
but “in good part upon the relative 
weakness” of the unsuccessful appli- 
cant. 

The dissenting judge declared that 
by “attributing to these by-products of 
concentration a greater degree of im- 
portance than it attributes to the tradi- 
tional, and antipodal, preference for 
decentralization of ownership of the 
mass media of communication, the 
Commission has effectively nullified 
the diversification and anti-monopoly 
policy long since recognized as ‘one 
of the basic underlying considerations 
in the enactment of the Communica- 
tions Act?” [quoting from a 1953 
Federal Communications Commission 
report on multiple ownership]. 


(Tennessee Television, Inc. v. Federal 
Communications Commission, United 
States Court of Appeals, District of 
Columbia Circuit, November 28, 1958, 
Fahy, J.) 


Notice by the Board of Elections 


The following jurisdictions will elect 
a State Delegate for a three-year term 
beginning at the adjournment of the 
1959 Annual Meeting and ending at 
the adjournment of the 1962 Annual 
Meeting: 


Alabama New Mexico 
Alaska North Carolina 
California North Dakota 
Florida Pennsylvania 
Hawaii Tennessee 
Kansas Vermont 
Kentucky Virginia 
Massachusetts Wisconsin 
Missouri 


Nominating petitions for all State 
Delegates to be elected in 1959 must 
be filed with the Board of Elections not 
later than March 27, 1959. Petitions 
received too late for publication in the 
April issue of the JourNAL (deadline 
for receipt March 2) cannot be pub- 
lished prior to distribution of ballots, 
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which will take place on or about 
April 10, 1959. 

Forms of nominating petitions may 
be obtained from the Headquarters of 
the American Bar Association, 1155 
East 60th Street, Chicago 37, Illinois. 
Nominating petitions must be received 
at the Headquarters of the Association 
before the close of business at 5:00 
p.M., March 27, 1959. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a State 
from which a State Delegate is to be 
elected in that year, may file with the 
Board of Elections, constituted as here- 
inafter provided, a signed petition 


(which may be in parts), nominating 
a candidate for the office of State 
Delegate for and from such state. 


Only signatures of members in good 
standing will be counted. A member 
who is in default in the payment of 
dues for six months is not a member 
in good standing. Each nominating 
petition must be accompanied by a 
typewritten list of the names and 
addresses of the signers in the order in 
which they appear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to the 
states in which elections are to be held 
within thirty days after the time for 
filing nominating petitions expires. 


BoarD OF ELECTIONS 
Walter V. Schaefer, Chairman 
Harold L. Reeve 
Robert B. Troutman 
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The Harvard Student Legislative Research Bureau 
by James H. Duffy 


Frequently one hears the complaint 
that the American Bar in general has 
a “blind spot” when it comes to prob- 
lems of drafting legislation. Thus only 
last term a Justice of the Supreme 
Court expressed obvious chagrin at 
the “limited scope of science in legisla- 
tive drafting”.! And the law schools, 
in particular, have come in for their 
share of criticism for their assumed 
failure in preparing students for deal- 
ing with statutory enactments. 

At the Harvard Law School, a par- 
tial corrective for this deficiency has 
been found in the Student Legislative 
Research Bureau, a wholly student-run 
organization now in its sixth year 
of operation. The Bureau was set up 
by a group of third-year students in 
1952 with the express hope that it 
would become a useful and practical 
supplement to the school’s course offer- 
ings in the general field of legislation, 
much as the traditional moot court 
competition is a supplement to class- 
room work. 

At the founding, the idea of a non- 
professional organization operating in 
this field was a novel one. And, so far 
as the writer can determine, this non- 
professional characteristic remains 
unique today. In 1952, two questions 
were asked. Would public officials 


‘ 


utilize an “amateur” service? Would it 
be possible to keep the Bureau out of 
politics and to avoid lending the impri- 
matur of the Harvard name to dubious, 
or partisan, undertakings? 

The short answer to both of these 
questions has been an emphatic “yes” 
and the hope of the initial members 
has heen more than justified. Last 
year. for example, the Bureau complet- 
ed nineteen projects for local, state 
and federal “clients” and its members 
had the satisfaction of seeing a good 
share of their work product at least 


introduced in the nation’s legislatures. 

More important than the Bureau’s 
volume of business, however, has been 
the gradual evolution of both a policy 
regarding the acceptability of projects 
and of a fairly simple procedure for 
handling them efficiently. 

The Bureau’s year begins during 
the summer with a form-letter mailing 
explaining the services it offers to pre- 
vious clients, members of the Harvard 
law faculty, and federal and_ state 
legislators and officials. After gauging 
the response to this letter, the approxi- 
mate number of new members that will 
be needed in the fall and winter is 
Once the 
opens, they are selected from among 


established. school year 
second-year students on the basis of 
their academic standing and their per- 
formance in a trial research and draft- 
ing project. 

It is at the next stage of activity 
that the Bureau’s procedure nicely 
meshes with its policy. The officers, 
functioning as an executive committee, 
screen each project suggestion re- 
ceived. Here the policy considerations 
already mentioned are relevant. Would 
the proposal involve the Bureau in 
partisan or pressure politics? Thus it 
would refuse to draft a statute for a 
privately financed special interest 
group. 

This does not mean that the Bureau 
steers clear of controversial subjects. 
Far from it, as two recent examples— 
proposed statutes regarding the con- 
frontation of adverse witnesses in 
security-risk hearings and the imple- 
mentation of union democracy—show. 
But to date, the Bureau has been 
successful in drawing a line between 
what is “political” and what is “con- 
troversial”, avoiding embarrassment to 
itself and to Harvard University gen- 


erally. 


As an organization with an educa- 
tional purpose, the Bureau officers ask 
still another question in screening 
projects—will it have an educational 
value to the members working on it? 
If the reply is affirmative the proposal, 
which is often sketched in the vaguest 
possible terms by its proponent, is 
turned over to a two-man team for pre- 
liminary investigation. These members 
make a preliminary check and make 
even further queries. Is there an accept- 
able uniform law or draft statute 
already available on the subject? 
Given the inevitable limitation of time, 
would it be possible to do a thorough, 
competent research and drafting job? 
Are there sufficient materials avail- 
able to enable the members to do a 
thorough job of research? 

Assuming a favorable preliminary 
report, the given project is assigned to 
a three-man team—usually one third- 
year and two second-year students. 
In a period that may encompass several 
weeks or even the whole academic year, 
depending on the intricacies of the 
problem involved, this team does re- 
search-in-depth on the project. Surveys 
of the appropriate articles and treatises, 
comparisons of existing legislation on 
the subject, interviews with faculty 
members, local lawyers and other ex- 
perts are all part of this process. Then, 
finally, a draft statute is drawn, along 
with a detailed supporting memoran- 
dum lining out the various alternatives 
available, the pitfalls involved, and the 
arguments for the proposed statute as 
drafted. 

Before this work product goes off 
to the client, it is subjected to a week- 
long editorial review by still a third 
team of Bureau members. This process 
includes an oral defense of their handi- 
work before the reviewing committee 
by the students who actually did the 
draft and the memorandum. Then the 
two documents are sent off and that 
is the last the Bureau hears of it, unless 
the proponent suggests further changes 
or, as occasionally happens, members 
are called to testify on the merits of 
their draft before a legislative com- 
mittee. 

A good illustration of all this is 
provided by the study of a sex offender 





1. See Frankfurter, J., in Local 1976, United 
_——* of Carpenters v. NLRB, 357 U.S. 
93 (1958). 
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law made last year for a legislator from 
a large Eastern state. After preliminary 
negotiations, it was clear to the Bureau 
that the lawmaker involved was sin- 
cerely concerned about reforming the 
sex offender law of his state and was 
not using the emotionally loaded sub- 
ject matter for publicity-seeking or 
political purposes. 

The preliminary investigation of the 
existing legislation in the state involved 
disclosed serious problems inherent in 
it. Its operation was originally condi- 
tioned on construction of a treatment 
center that never was built because of 
a lack of funds. But treatment center 
or not, the law was put into immediate 
effect in September, 1957, as the result 
of emergency legislation enacted in 
response to public outrage at a par- 
ticularly brutal sex murder earlier that 
summer. Behind this emergency enact- 
ment were the laudable public motives 
of keeping dangerous criminals off the 
streets, of treating them for their ill- 
nesses, and of attempting to cure and 
rehabilitate them. 

But good motives do not necessarily 
mean good results. As noted, there was 
no central treatment center—almost a 
sine qua non of the legislation as 
drafted. Further, the personnel to staff 
such a center, or even an emergency 
center, was not available. And, finally, 
prosecutors were confronted with prob- 
lems of enforcing the law because of its 
frequently vague language. 

Here was a good idea in theory that 
turned out to be a practical mon- 
strosity. The Bureau team assigned to 
work on revamping the law spent three 
months comparing the treatment of 
the problem in other states and con- 
ferring with mental health and law 


Nominating Petition 


Missouri 


The undersigned hereby nominate 
Harry Gershenson, of St. Louis, for 
the office of State Delegate for and 
from Missouri to be elected in 1959 
for a three-year term beginning at the 


adjournment of the 1959 Annual Meet- 
ing: 


enforcement personnel in the state 
immediately concerned. Finally a draft 
statute was produced, modifying the 
“treatment center” concept and tighten- 
ing up the statutory language to satisfy 
constitutional objections, as well as 
objections from district attorneys. 

The sex offender bill drafted by the 
Bureau met a fate not unusual for 
Bureau projects. It was introduced by 
the legislator-sponsor and extensive 
committee hearings were held on its 
merits. It was not, however, enacted 
into law, though the draft and the 
accompanying memorandum did serve 
a useful function. If legislation itself 
is a “premise for legal reasoning”? a 
draft of the sort prepared by the 
Bureau is a “premise for public dis- 
cussion”, a point of departure for 
beginning the study of an issue. This 
was the case with the sex offender 
draft, which opened up public debate 
on the problem. The memorandum is 
still being used as a basis for writing 
a new law reconciling the myriad of 
interests, real or fancied, involved in 
a solution. 

Many Bureau projects, such as a 
recent study of hospitals’ tort liability 
for mishandling radioactive materials, 
involved explorations into areas basic- 
ally uncharted, at least in a legislative 
sense. Others consist principally of 
comparing existing laws on a subject, 
and determining what the ideal statute 
should include and how it should be 
worded. That is the nature, for ex- 
ample, of a current investigation of 
debt pooling, i.e., the refinancing of an 
obligations 
single creditor, being conducted for 


individual’s through a 
the ultimate use of the Commissioners 
on Uniform State Laws. 


Carl V. Eimbeck, of Clayton; 

David R. Hardy, Harry A. Morris, 
Lane D. Bauer, William W. Shinn, 
James H. Ottman, Eugene P. Mitchell, 
Arthur C. Popham, Reed O. Gentry, 
James W. Benjamin and Lyman Field, 
of Kansas City; 

Mayte B. Hardie, of Ozark; 
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A fertile source of projects of this 
comparative type has been the Alaska 
Legislative Council, the body working 
to develop a set of laws for sub- 
mission to the Alaska state legislature. 
The Council is taking advantage of the 
new state’s great asset of being able to 
start from scratch in enacting its 
statutes and has requested advice and 
reports from a variety of governmental 
and academic groups. The Council’s 
calls on the Bureau have been extensive 
and have included requests for a draft 
school code and an automobile finan- 
cial responsibility act. 

The files of the Bureau disclose that 
this range of activity is fairly typical 
of the subjects worked on in past 
years. Some previous topics have been 
mundane—controlling the number of 
liquor licenses in Boston’s South End, 
a poultry inspection code; some off- 
beat—roomers’ access to garbage cans, 
prohibiting female radio announcers 
from advertising alcoholic beverages; 
some more cosmic in their scope 
—assistance on the Uniform Blue Sky 
Law, a city planning program. 


As should be evident, the program 
of the Harvard Student Legislative Re- 
search Bureau has offered a means of 
giving students a chance to explore 
“the limited scope of science” and to 
experiment in the area of legislative 
draftsmanship. This function alone has 
justified its existence. And, if legislators 
and public officials have on occasion 
profited by the Bureau’s investigations 
and research, that has been all to the 
good, too. 





2. See Harlan Fiske Stone, The Common Law 
in the United States, 50 Harv. L. Rev. 4, 13 
(November, 1936). 


C. Wallace Walter, Gerald H. Low- 
ther and B. H. Clampett, of Springfield; 

Rexford H. Caruthers, James E. 
Crowe, Hugo M. Walther, Milford T. 
English, Victor A. Wallace, Clarence 
M. Barksdale, Joseph Renard, Walter 
R. Mayne, Woodward Lee Carter, Jr., 
and Melvin L. Hertzman, of St. Louis 
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Prepared by Committee on Bulletin and Tax Notes, Section of Taxa- 
tion, Kenneth Liles, Washington, D. C., Chairman 





Sale of a Life Estate 
by Arthur L. Nims III, Newark, New Jersey 


More often than is pleasant to con- 
template in these inflationary times, 
persons who have long relied upon 
trust income to meet living expenses 
come to realize that the trust income 
which once seemed adequate, if not 
generous, no longer is sufficient to 
meet their needs. In many older trusts 
the investments of principal are severe- 
ly limited, and in every case, except 
where the instrument itself permits dis- 
regard of the remainderman, the trus- 
tee considers himself duty bound as a 
practical matter ultimately to deliver 
intact the book value of the principal. 
Under this traditional concept of trus- 
teeship the objective of liberal income 
for the life tenant almost inevitably 
receives secondary consideration, to 
the detriment of the very person whom 
the grantor in most cases intended to 
favor over all others. 

In an appropriate case, however, a 
possible solution is suggested by the 
Tax Court’s recent opinion in Gladys 
C. Evans, 30 T. C. ... (No. 78) 
(1958) (Aeqg., LR.B. 1958-46, 7), 
which involved the sale by a life tenant 
of her interest in a trust in exchange 
for a guaranteed life income. The sell- 
er’s economic position, for reasons to 
be discussed, can be substantially im- 
proved by this type of transaction. 
While the tax problems are complex 
and the consequences to a certain ex- 
tent difficult to forecast, the potential 
benefits make the possible sale worthy 
of careful This, of 
course, assumes that a sale is permis- 
sible under the trust instrument and 
local law. 


consideration. 


The ideal situation is presented 
Where a sale of the life estate to a 
vested remainderman can be arranged. 
Under these circumstances the remain- 


derman would be able to obtain un- 
restricted control of the underlying 
assets, and presumably could then re- 
invest in more liberal income _pro- 
ducing property, with the added pos- 
sibility of realizing capital gains. 

Even where uncertainty as to who 
will be the ultimate remainderman 
makes it impossible at present to termi- 
nate the trust, the sale of the life estate 
can be feasible where there is a pros- 
pective purchaser to whom the existing 
trust investment policies would be 
advantageous. This would be the situ- 
ation where the trust principal is or 
could be invested in tax exempt secur- 
ities, permissible under the most con- 
servative trust, and the prospective 
purchaser is in a high income tax 
bracket. 

The income tax regulations, Section 
1.1014-5, provide that Table I, §20- 
2031-7(f) of the Estate Tax Regula- 
tions, is to be used in determining 
that part of the uniform basis of the 
trust assets attributable to the life 
estate, and it would follow that this 
same table could be used to determine 
the present fair market value of the 
life estate, in the absence of better 
proof. The purchase price should equal 
the fair market value of the life estate, 
and Table 38 of the United States Life 
Tables and Actuarial Tables (referred 
to in Section 1.1014-5) can be used 
to determine the amount of annual 
installments which will return the 
purchase price, plus 314 per cent in- 
terest compounded annually, to the 
seller over his life expectancy. In al- 
most every case these payments will 
equal or exceed the annual income 
from the trust, and will greatly exceed 
payments under a comparable com- 
mercial annuity due to the absence of 


“loading charges” necessary in the 
latter case. This is perfectly justifiable, 
however, in view of the increased risk 
involved. Moreover, the economic 
value of the annual installments will 
be greatly enhanced by virtue of the 
favorable tax treatment which they 
receive in the hands of the seller. 

Tax Factors as to the Seller. In the 
Evans case, the Court approved the 
taxpayer’s treatment of the annual in- 
stallments as a tax free recovery of 
capital until the installments cumula- 
tively exceeded her basis. Amounts 
recéived in excess of basis would be 
taxed as long-term capital gain under 
the rule of Burnet v. Logan, 283 U. S. 
104. (1931), since the sale or exchange 
remains an open transaction until the 
death of the seller. 
In’ernal Revenue Service has given 


However, the 


notice, concurrently with its belated 
acquiescence in Susan J. Carter, 9 T. C. 
364 (1947), affd. 170 F. 2d 911 (Acq., 
I.R.B. 1958-33, 6), that it will continue 
to require valuation of contracts and 
claims to receive indefinite amounts of 
income except in “rare and extraor- 
dinary cases”. Rev. Rul. 58-402, 1.R.B. 
1958-33, 8. 

If Rev. Rul. 58-402 were success- 
fully applied to future cases of the 
Evans type, the effect would be the 
realization by the seller of a large 
amount of capital gain income in the 
current year, with amounts received 
by the seller in excess of the expected 
return being taxed, when received, as 
ordinary income. Pat O’Brien, 25 T. C. 
376, 385-386 (1955) (Acq. in part, 
CB 1957-1, 4). 

The tax treatment afforded the in- 
stallments under the Evans case is, of 
course, extremely favorable to the 
seller. However, the result is somewhat 
surprising in view of earlier cases in- 
volving exchanges of property for a 
life income which hold that the annual 
installments are to be taxed under the 
annuity provisions of the Code. Ware 
v. Commissioner, 159 F. 2d 542 (5th 
Cir., 1947); Gillespie v. Commission- 
er, 128 F. 2d 140 (9th Cir., 1942). 
This has also been the administrative 
position taken by the Service. Rev. 
Rul. 239, C.B. 1953-2, 53. 

It has been held that a life estate 
constitutes a capital asset so as to give 
rise to capital gain income upon its 
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sale. McAllister v. Commissioner, 157 
F. 2d 235 (2d Cir., 1946), cert. den. 
330 U. S. 826 (1947). Possibly this 
result has been clouded somewhat by 
the recent decision in Commissioner V. 
P. G. Lake, Inc., 356 U. S. 260 (1958), 
holding adversely to the taxpayer 
where the Court found that the trans- 
action in question constituted an an- 
ticipatory assignment of income. It 
would nevertheless seem that the Mc- 
Allister case remains good law, since 
the Court in the Lake case pointed out 
that only a fraction of the interest in 
question was transferred, the balance 
being retained, and further indicated 
that a different result would be reached 
had there been a conveyance of an in- 
terest not limited to a specified sum of 
money and coterminous with the term 
of the lease (e.g., a royalty interest). 

Furthermore, the regulations recog- 
nize that a life tenant has a basis for 
his interest in a trust acquired by gift 
for purposes of computing the gain or 
Reg. §1.1015-1(b). 


This is consistent with the fact that 


loss on its sale. 
the life tenant, when he disposes of 
his entire interest in the trust, is not 
merely assigning a right to receive 
future income from an asset which he 
intends to retain, but is selling the 
asset itself. C/. Helvering v. Horst, 311 
U. S. 112 (1940). 

If the are taxed as 
annuity payments, Section 72 would 
permit the exclusion of an aliquot part 
of the seller’s investment in the con- 
tract in each year, determined by the 
following formula: 


installments 


I 
——xXxX P=E 
R 


where I= investment in the contract, 
R = expected return, 
= payment received, 
E = amount excluded. 
Rev. Rul. 239 provides, 
that after the seller has recovered his 


however, 


basis the excess of selling price over 
basis is to be reported as capital gain 
income as the annual installments are 
received. While Rev. Rul. 239 relates 
specifically to 1939 Code transactions, 
its rationale appears to be clearly 
applicable under the 1954 Code. Thus 
the exclusion 


ratio formula would 
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continue to be applied after the basis 
is recovered, so that part of each an- 
nual installment thereafter would be 
reported as ordinary income, as before, 
while the previously excluded portion 
would be taxed as a long-term capital 
gain. Under Section 72, after the 
capital gain has been fully reported, 
the annual installments would revert 
to their original status, i.e., they would 
be partly taxable as ordinary income 
and partly excludable, as detcrmined 
by the formula. 


Where the seller is also the grantor 
of the trust, as in the Evans case, there 
is the added inducement of making the 
sale so as to take the trust principal 
out of the seller’s gross estate. Cf. 


Section 2036, I.R.C. 1954. 


Tax Factors as to the Purchaser. The 
Court, in its findings of fact in the 
Evans case, states that “to the extent 
that [the taxpayer’s husband] received 
distributions from the trust in any year 
in excess of his obligation under the 
contract of sale, such excess was re- 
ported in his individual Federal in- 
come tax returns as income”, and the 
Court states that this as well as other 
acts was consistent with the parties’ 
intention that ownership of the tax- 
payer’s equitable life interest was trans- 
ferred. Of course, the Court did not 
have the husband’s 
and therefore did not actually pass 
upon the correctness of this procedure, 
so that at first blush it would appear 
that the husband was claiming a deduc- 
tion for what seems clearly a capital 
outlay. The Seventh Circuit has held, 
however, that the purchaser of a life 
estate has acquired a wasting asset 
which he is entitled to amortize over 
the life expectancy of the seller, com- 
paring the situation with that of the 
purchaser of a lease. Bell v. Harrison, 
212 F. 2d 253 (7th Cir. 1954). In a 
recent decision, the Tax Court reached 
the same result, citing Bell v. Harrison 
as authority. William N. Fry, Jr., 31 
oc. (No. 54) (December 12, 
1958). 

The Service has ruled that the basis 
of the asset acquired, for purposes of 


case before it, 


determining depreciation prior to the 
death of the annuitant, shall be the 
value of the prospective payments 





under the annuity contract computed 
as of the date of the transaction in 
accordance with Table I, referred to 
above. Rev. Rul. 55-119, C. B. 1955-1, 
352. It follows then, that the amortiza- 
tion deduction allowable would exactly 
equal the payments required to he 
made under the contract. 


Where the sale is to the remainder- 
man of the trust, a part of the uniform 
basis would also be allocable to the 
remainderman under Section 1.1015-1 
(b) of the regulations, which he pre- 
sumably could add to his basis ac- 
quired by purchase to determine gain 
or loss upon any subsequent sale of 
the underlying assets. Under this sec- 
tion the basis for the remainder in- 
terest would continue to be adjustable 
to reflect the change in value on ac- 
count of the lapse of time. 

Rev. Rul. 55-119 outlines. in detail 
the Service’s position as to the pur- 
chaser’s basis for computing the de- 
preciation allowance and for determin- 
ing gain or loss upon the disposition 
of property acquired in exchange for 
an annuity contract. The ruling illus- 
trates that since there is no closed 
until the death of the 
annuitant, the basis must remain in a 


transaction 


somewhat fluid state until that time. 
The practitioner’s research into the 
potential tax consequences to the pur- 
chaser will not be completed until the 
ramifications of this important ruling 
have been fully considered. 


If the sale of the life estate is deemed 
to be a sale for an annuity, the “in- 
terest increment” of each annual in- 
stallment is not deductible as such by 
the purchaser if it cannot be shown 
that the purchaser was writing an 
annuity for profit. Kaufman’s, Inc., 
28 T. C. 1179 (1957) (acq. LR.B. 
1958-17, 9). 


Conclusion. Whether other taxpayers 
will be able to obtain tax results as 
favorable as those afforded Mrs. Evans 
remains to be seen. Nevertheless, efforts 
by hard-pressed life tenants to get out 
from under unduly restrictive trusts 
will continue, and it is to be hoped that 
the Service will deal realistically with 
those cases where perfectly valid non- 
tax considerations motivate the trans- 
action. 
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OUR YOUNGER LAWYERS 


Elizabeth Elward, Washington, D.C., Editor; 
Charlotte P. Murphy, Washington, D.C., Associate Editor 








Bar Conference Midyear 
Meeting — Friday through Sunday, 
February 20-22, the Junior Bar 
Conference has scheduled its Midyear 
Meeting at the Edgewater Beach Hotel 
in Chicago, incident to the Associa- 
tion’s Midyear Meeting. A detailed 
program will shortly be announced to 
all J. B. C. members, and will include 
a joint Sixth, Seventh and Eighth Cir- 
cuit meeting on Friday and sessions 
of the J. B. C. Executive Council on 
Saturday. One of the important sub- 
jects to be considered by the Council 
is sponsorship or support by the J. B. C. 
of federal legislation to provide com- 


Junior 


pensation for attorneys representing 
indigent defendants in federal courts. 

Highlighting the meeting is a lunch- 
eon reception on Saturday, February 
21, at the Saddle and Cycle Club, 
sponsored by the J. B. C., for repre- 
sentatives of the other seventeen Sec- 
tions of the Association, in order to 
increase the co-operation and exchange 
other 
Sections. There is a need recognized 


between the Conference and 
by many Section heads to increase the 
interest of younger lawyers in other 
Sections so that the J. B. C. is not the 
beginning and the end of their Ameri- 
can Bar Association participation. 
Director Bryce M. Fisher, of Cedar 
Rapids, Iowa, is in charge of this 
function, ably assisted by R. Harvey 
Chappell, Jr., of Richmond, Virginia, 
Co-Chairman of the J. B. C. Committee 
on Co-operation with American Bar 
Association and with the 
American Law Student Association. 


Sections 


Legal education panel seminars are 
contemplated for Saturday morning, 
under the direction of Robert Richard- 
son. of Atlanta, Georgia, speaker of 
the newly organized Conference As- 
sembly. All J. B. C. members will be 
wel ome, 

Joint Sixth, Seventh and Eighth 
Circuit Meeting—Representatives of 


young lawyer groups of the Sixth, 
Seventh and Eighth Circuits will meet 
at the Edgewater Beach Hotel for an 
all-day session Friday, February 20. 
J. B. C. Councilmen Richard H. Allen, 
of Memphis, Tennessee, John S. Rendle- 
man, of Carbondale, Illinois, and C. 
Paul Jones, of Minneapolis, Minnesota, 
are co-operating closely to make this 
meeting an outstanding example of the 
benefits to be gained by such regional 
exchanges. The morning session will 
primarily be devoted to participation 
in J. B. C. activities and the afternoon 
session will include round-table dis- 
cussions on state and local group activ- 
ities of current interest. Scheduled thus 
far are reports on various aspects of 
the programs of their respective groups 


by Prentice H. Marshall, of the Illinois 
Junior Bar, Reuben W. Peterson, Jr., 
of the Milwaukee Bar, Floyd E. Wet- 
more, of the Michigan State Junior 
Bar, James R. Stoner, of the Washing- 


ton, D. C., Junior Bar, J. Rex Farrior, 
Jr., of the Florida Junior Bar, and 
George R. Hooper, of the Younger 
Members Committee of the Chicago 
Bar. Also to be covered is the J. B. C. 
Award of Achievement program for 
1959. 

Social activities will include a Fri- 
day evening party sponsored by the 
Illinois and Chicago young lawyer 
groups. 

Annua: National Moot Court Com- 
petition—Representatives of the Uni- 
versity of Texas School of Law talked 
themselves to victory as winners of the 
National Moot Court Competition of 
1958. Teams from ninety-four law 
schools participated at the House of 
The Association of the Bar of the City 
of New York on December 19, 1958, 
before a distinguished court over 
which Justice Charles E. Whittaker of 
the United States Supreme Court pre- 
sided. 

Members of the team, Alfred H. 
Ebert, Jr., of San Antonio, Walter E. 
Workman, of Austin, and William C. 
Sparks, of San Angelo, received a 
silver tray in honor of Federal Judge 
John C. Knox, a $500 cash prize in 
honor of Mr. Justice Frankfurter, and 
an award from the American College 
of Trial Lawyers donated in memory 
of John W. Davis. The Yale University 


Law School team of James W. Har- 








Associate Justice Charles E. Whittaker (second from left) congratulates 
members of the University of Texas School of Law moot court team: 


Alfred H. Ebert, Jr., Walter E. Workman and William C. Sparks. 
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bison, Jr., of Reidsville, North Caro- 
lina, Bruce O’Dea, of Mountain Lakes, 
New Jersey, and Robert H. Kennedy, 
of San Mateo, California, placed sec- 
ond in oral argument. Mr. Workman 
also received a silver bowl for the best 
individual oral argument as did Mr. 
Harbison who placed second. 

Georgetown University Law School 
was awarded the Harrison Tweed Bowl 
for the best brief, team members being 
Paul Antinori, Jr., of Tampa, Florida, 
William N. Farlie, Jr., of Short Hills, 
New Jersey, and Stephen C. Rench, of 
Coffeyville, Kansas. 

The Young Lawyers Committee of 
The Association of the Bar of the City 
of New York, of which Robert Coulson 
is chairman, sponsors the National 
Competition each year to enable law 
students throughout the country to 
match their courtroom abilities against 
one another and to bring together law 
students, practicing lawyers, and judges. 

Michigan Junior Bar Receives J.B.C. 
Award of Progress—The Junior Bar 
Committee of the Detroit Bar Associ- 
ation, Wallace Riley, of Detroit, chair- 
man, held its Annual Banquet in 
Detroit, Michigan, on December 3, 
1958, with some 220 members and 
guests in attendance. Under the direc- 
tion of Robert Eidson, the meeting 
was a huge success. Ross L. Malone, 
American President 
and principal speaker, addressed his 
remarks to “Professional Responsibili- 
ties of the Bar”, outlining American 


Bar Association 


Bar Association goals in improving 
standards within the profession through 
such programs as “Continuing Legal 
Education”, and pointing up the need 
for the practicing lawyer to encourage 
talented young people to take up the 
study and practice of the law. J. B. C. 
Chairman Kirk M. McAlpin, of Savan- 
nah, Georgia, presented the J. B. C. 
Award of Progress for the Michigan 
Junior Bar Section to the present 
chairman, Richard F. Hooker, of 
Grand Rapids. This award is given an- 
nually to the Junior Bar group in the 
nation showing greatest advancement 
in activities and accomplishments. 

Chairman McAlpin also addressed 
a student convocation at the University 
of Detroit Law School during his stay, 
at the invitation of the school’s Student 
Bar Association. 
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Bar officials at Detroit gathering—(left to right): Wallace Riley, Chair- 
man, Region 1 (Wayne County) of the Michigan Junior Bar Section and 
Chairman of the Junior Bar Committee of the Detroit Bar Association; 
Kirk M. McAlpin, Chairman of the Junior Bar Conference; Ross L. Malone, 
President of the American Bar Association; and Richard F. Hooker, Chair- 
man of the Junior Bar Section of the State Bar of Michigan. 





Milwaukee Smoker Occasion for 
Award of Achievement—The annual 
Milwaukee Junior Bar Smoker was 
held November 21 at the Astor Hotel 
and was well attended by its members, 
local officials and judges, and members 
of the Wisconsin Supreme Court and 
of the United States Congress. Gerald 
J. Kahn, President of the Milwaukee 
Junior Bar, extended a welcome to all, 
and past President Reuben W. Peter- 
son, Jr., accepted the Award of Achieve- 
ment from J. B. C. Chairman McAlpin. 
In presenting the award, Chairman Mc- 
Alpin cited the outstanding activities 
of the Milwaukee group, including the 
voluntary defender plan under which 
members of the Bar represent indigent 
defendants without fee, the work of the 
unauthorized practices committee in 
investigating preparation of income 
tax returns by unauthorized persons, 
and the award winning television pro- 
gram where prominent local, national, 


and international figures have ap- 
peared to answer questions posed by 
bar members. Entertainment included 
a recital of baseball anecdotes by 
Johnny Logan of the Milwaukee Braves 
and skits by members of the Junior 


Bar satirizing various activities by the 
Bar and local officials. 

J. B. C. Co-operation with State and 
Local Young Lawyer Groups—In ac- 
cordance with its aim this year to con- 
tinue to improve co-operation with and 
assistance to state and local young 
lawyer groups, the J. B. C. is currently 
active in the following areas: 

1. Continuing Legal Education proj- 
ects: J. B. C. Vice Chairman Gibson 
Gayle, Jr., of Houston, represented the 
J. B. C. at the National Conference on 
Continuing Legal Education of the Bar 
recently held at Arden House near New 
York City. Grave concern was there 
expressed regarding the need for in- 
creased efforts in the area of continu- 
ing legal education, particularly for 
the newly admitted lawyer. The J. B. C. 
is emphasizing the successful programs 
recently conducted by the younger law- 
yers groups in Florida and Mississippi, 
in which the needs of the young law- 
yer starting in practice were given 
particular attention. 

2. Pre-Law Orientation: In the same 
vein, the J. B. C. this year is concen- 
trating on programs to familiarize high 

(Continued on page 189) 
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Activities of Sections 
and Committees 











SECTION OF 
ADMINISTRATIVE LAW 


More than three hundred lawyers 
interested in practical problems of 
administrative law attended the “First 
Institute on Practical Problems Before 
Administrative Agencies”, sponsored 
by the Administrative Law Section on 
December 11 and 12 in Washington, 


“ 


D. C. Designed to “sharpen the work- 
ing tools of the experienced adminis- 
trative practitioner” as well as “to 
develop substantial know-how in the 
uninitiated”, the Institute featured dis- 
cussions by experts of the practical 
problems that confront government 
representatives and private practition- 
ers in the process of administrative 
regulation. 

David W. Kendall, Special Counsel 
to President Eisenhower, stressed the 
significance of administrative law to- 
day in the course of “Some Observa- 
tions on the Administrative Process”, 
as speaker at the Institute’s opening 
luncheon. “Most of the rules affecting 
persons in this country”, Mr. Kendall 
pointed out, “are made by federal ad- 
ministrative agencies and not by Con- 
gress; and most of the controversies 
between citizen and citizen and_be- 
tween citizens and the government are 
today resolved by the administrative 
process and not by the courts”. 

The discussions focused on four 
major topics: (1) Assistance available 
to the public, including private practi- 
tioners; (2) Conduct of administrative 
including the pretrial 
discovery role of the examiner; (3) 
Negotiation and settlement; and (4) 


proceedings, 


Agency and judicial review. 

Members of the discussion panels 
included John W. Gwynne, Chairman 
of the Federal Trade Commission; 
Jerome K. Kuykendall, Chairman of 
the Federal Power Commission; Ed- 
ward N. Gadsby, Chairman of the 


Securities and Exchange Commission; 





John C. 


Federal Communications Commission; 


Doerfer, Chairman of the 


Commissioner Everett Hutchinson of 
the ICC; Commissioner Sigurd Ander- 
son of the FTC; Commissioner William 
R. Connole of the FPC; and Commis- 
sioner Rosel H. Hyde of the FCC. 
Private practitioners who were mem- 
bers of the discussion panels included 
Donald C. Beelar, Jerrold G. Van Cise, 
J. David Mann, Jr., Arthur W. Schar- 
feld, Valentine B. Deale, William C. 
Koplovitz, William C. Burt, H. Thomas 
Austern, Stephen Ailes, and George D. 
Horning, Jr. 

Robert L. Stern, 
Solicitor General, spoke at the final 


former Acting 
luncheon on “Practices and Policies 
of the Office of the Solicitor General 
in Handling Administrative Agency 
Matters Before the Courts”. 

Section Chairman John B. Gage pre- 
sided over the Institute, and Gilbert A. 
Cuneo served as Chairman of the In- 
stitute Committee. A full report on the 
Institute together with major excerpts 
from the panel discussions and speeches 
will appear in the winter issue of the 
Administrative Law Section Bulletin. 

A full program of Section activities, 
beginning on Saturday, February 21, 
has been planned in connection with 
the midyear meeting of the House of 
Delegates in Chicago. One of the prin- 
cipal items on the Section’s agenda will 
be the draft of the Code of Standards 
of Conduct in Administrative Proceed- 
ings prepared by the Section’s Commit- 
tee on Code of Agency-Tribunal Stand- 
ards of Conduct, under the leadership 


of Judge David W. Peck. 


SECTION OF 
INSURANCE, NEGLIGENCE 
AND COMPENSATION LAW 


There is every indication that 1958- 
1959 will be the most productive year 
in the Section’s twenty-six years of 
activity. 


Having already participated at the 
successful and well-attended New Eng- 
land Regional Meeting with a presenta- 
tion of a trial tactics panel and work- 
shop, committees of the Section are 
now preparing for the Pittsburgh Re- 
gional Meeting. Both the Committee on 
Life Insurance and the Committee on 
Trial Tactics will have programs. The 
Committee on Life Insurance will pre- 
sent a program of particular interest to 
trial lawyers and general practitioners 
and will stress the stake of lawyers in 
life insurance law. The Trial Tactics 
Committee will present a panel discus- 
sion on “Plaintiff's Personal Injury 
Recoveries” and “Federal Income Tax 
Law Consequences”. 


One of President Ross L. Malone’s 
key projects is the encouragement of 
inter-Section and inter-Association co- 
operation. The Section of Insurance, 
Negligence and Compensation Law pre- 
sented its New England regional pro- 
gram in co-operation with the Junior 
Bar Conference. 


Richmond C. Coburn, of St. Louis, a 
member of the Board of Governors, has 
been designated by President Malone 
as liaison representative between this 
Section and the Board of Governors 
and the House of Delegates. 


Stanley C. Morris, Section Chairman, 
has appointed Harry S. Redeker, of 
Philadelphia, to act as the Section’s 
liaison representative with the Section 
of Real Property, Probate and Trust 
Law. Representing the Section on the 
Special Committee on Federal Liens 
are Alexander M. Heron, of Washing- 
ton, D. C., and R. Emmett Kerrigan, of 
New Orleans. In addition, Victor A. 
Lutnicki, of Boston, a member of the 
Section Council, attended, as a repre- 
sentative of the Association, the Secre- 
tary of Labor’s Conference on Federal 
Welfare and Pension Fund Disclosure 
Act. 

The Section is continuing its work 
and exchange of information with the 
Association’s Special Atomic Energy 
Law Committee through its Nuclear 
Energy Insurance Law Committee. 

The Section’s 1959 Annual Meeting 
will be held at the Deauville Hotel in 
Miami Beach. Consideration is being 
given to participation with Justice Tom 


C. Clark, the Section of Judicial Ad- 
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ministration and the Standing Com- 
mittee on Traffic Court Program in the 
Second Annual Lawyer-Layman Con- 
ference on Traffic Courts and Safety, 
which will be held during the Annual 
Meeting at Miami Beach. Incidentally, 
the first conference was held in Los 
Angeles during the 1958 Annual Meet- 
ing. In attendance were more than 
1000 judges, court administrative, law 
enforcement, traffic safety and civic 
leaders. It is expected that the 1959 
Conference will receive even greater 
support and attendance, 


Willard P. 
Scott 





SECTION OF 


CORPORATION, BANKING 
AND BUSINESS LAW 


The January issue of The Business 
Lawyer, published by the Section of 
Corporation, Banking and Business 
Law as a service to its members and 
edited by Willard P. Scott, of New 
York City, is especially commended to 
members of the American Bar Associa- 
tion generally for its articles of current 
interest and importance to the legal 
profession. 

All lawyers will be interested in 
“The Small Business Tax Revision of 
1958”, the title of an article in which 
Karl R. Price analyzes the six amend- 
ments affecting small business corpora- 
tions in the Technical Amendments Act 
of 1958 and clarifies the mechanics of 
this complex subject. Another article 
of interest to the general practitioner 
and specialist alike is “The Effect of 
Shifting Employment on Trade Secrets” 
by Lawrence A. Coleman and Charles 
B. Cole. 

The advantages of approaching an 
area of interest to lawyers by different 
routes is illustrated by the authors of 
two articles who have taken a close 
look at joint ventures by two or more 
unaffiliated corporations: Leonard D. 
Adkins, Roswell Gilpatric and Roy E. 


Abraham in “Corporate Joint Ventures 
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in Operation” and Rudolf P. Berle in 
“Development in the Pattern of Joint 
Corporate Enterprise”. 

Similarly, the article on “Corporate 
Contributions for Political Purposes” 
by Ray Garrett, Jr., complements the 
article on “Corporate Contributions to 
Charity and Enabling Legislation” by 
George D. Gibson, and “The Railroad 
Modification Law—Its Use in Compre- 
hensive Changes of Capital Structure” 
by Chauncey H. Hand complements 
“Suggestions for Improvement in Sec- 
tion 77 of the Bankruptcy Act” by 
Edwin S. S. Sunderland. 

An article by Churchill Rodgers, 
former Chairman of the Section, en- 
titled “Eminent Domain And Institu- 
tional Investments’, presents for the 
first time a complete and authoritative 
survey of the law relating to eminent 
domain in financing transactions. 

In the area of securities regulation 
the Section’s Committee on Federal 
Regulation of Securities, of which 
Arthur H. Dean is Chairman and 
David S. Henkel is Vice Chairman, 
comments on the proposal of the Secur- 
ities and Exchange Commission to 
revise Rule 133 relating to mergers, 
consolidations and similar transactions, 
and David N. Brainin and Wilbur B. 
Davis have collaborated on “State Reg- 
ulation of the Sale of Securities”. 

Added to the growing body of 
authoritative comment on federal reve- 
nue liens is an article on “Mortgages 
and Federal Revenue Liens” by Daniel 
S. Wentworth, a member of the Associ- 
ation’s Special Committee on Federal 
Liens. The business lawyer will be 
interested in “Monopolies and Restric- 
tive Trade Practices in the United 
Kingdom” by William J. Brown, M. C. 

The other articles are: “Chattel 
Leasing—A Vehicle for Capital Ex- 
pansion” by Charles W. Steadman and 
“The Food Additives Amendment of 
1958” by Michael F. Markel, both of 
whom are members of the Section’s 
Council: and “Retirement and Pen- 
sion Contracts for Savings and Loan 
Associations” by Boyd Ewing. 

Nine legal secretaries, at the request 
of Editor Scott, have contributed in- 
structive and amusing appraisals of 
the modern lawyer and their own 
“bosses” in particular. You will recog- 


nize your own good _points—and 





foibles—in their commendations and 


criticisms. These contributors are 
anonymous. 

SECTION OF 

PATENT, TRADEMARK 


AND COPYRIGHT LAW 


At the Los Angeles meeting the 
Section Council considered a matter 
reported by the Section’s Ethics and 
Grievance Committee which has since 
received the approval of the Associa- 
tion’s Professional Ethics and Profes- 
sional Grievances Committees. Since 
every member of the Section is vitally 
interested in the problem of ethics in- 
volved, the report of the Section’s 
Committee is quoted in part as follows: 


A lawyer may not of course properly 
attack the validity or scope of a 
patent which has been prepared or 
prosecuted in whole or in part by 
himself, a partner, or an associate. 
This severely limits the possible de- 
fenses which might be raised in such 
a suit, and such appearance would be 
improper without a full disclosure to 
the defendant of the limitations which 
this would impose upon the defense of 
the case. 

It would be equally improper for 
a lawyer to appear for the defendant 
in such a case where his appearance 
would or might involve a violation of 
any confidential relationship previous- 
ly had with the plaintiff or a previous 
owner of the patent. 

In view of the fact that the circum- 
stances under which the lawyer’s ap- 
pearance would be proper would be 
most unusual, the desirable practice 
would be first to inform the defendant 
fully of the limitations on defense that 
his representation of the defendant 
would entail. If the defendant still 
wanted the lawyer to represent him, 
the lawyer should then notify the 
plaintiff of the intended appearance 
and of the fact that the defenses would 
be limited, and what the limitations 
would be; and should inform the 
plaintiff that he would refuse to repre- 
sent the defendant if the plaintiff felt 
that such representation might in- 
volve the violation of any confidential 
relationship with the plaintiff or a 
previous owner of the patent. 


Also at the time of the Los Angeles 
meeting, the Commissioner of Patents 
had finally promulgated the amended 
Rule 1.345 to take effect on January 
1, 1959, which would prohibit all 


advertising by attorneys and agents 
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practicing before the Patent Office. 
Since that time a suit has been brought 
against the Commissioner of Patents 
and the Secretary of Commerce by 
Merlin M. Evans to declare the rule 
to be null and void and to enjoin its 
enforcement. 

The Section Council authorized a 
petition to the Board of Governors for 
appointment of a special committee of 
the American Bar Association to follow 
the litigation and to draft and file a 
brief as amicus curiae in support of 
the defense. The Board of Governors 
granted the petition and the President, 
Ross L. Malone, has appointed the 
following members to the committee: 
David F. Maxwell, Chairman, William 
B. Jones, W. D. Keith, Wallace H. 
Martin, F. Trowbridge vom Baur. 

A midyear meeting of the Section 
Council and Committee Chairmen is 
scheduled for February 21 at the Edge- 
water Beach Hotel in Chicago. 

The annual meeting of the Section 
will be held at the Carillon Hotel in 
Miami Beach, August 22 to 29, 1959, 


SECTION OF 
MINERAL AND 
NATURAL RESOURCES LAW 


Robert E. Lee 
Hall has announced that the Council 


Section Chairman 


Our Younger Lawyers 
(Continued from page 186) 


school and undergraduate students 
with the nature of and advantages of 
a career at the Bar. President Malone 
has commented on the need for such 
efforts in order that the profession 
will always have its share of outstand- 
ing students preparing for the Bar. 
Such a program was recently pre- 
sented by the Oregon State Bar and 
included not only pre-law counselling 
of high school students by members 
of the Bar but also visits to law offices, 
courtrooms, law libraries and the like. 
Under consideration by the J. B. C. 
now is the selection of pilot projects 
in typical cities throughout the coun- 
try to be sponsored by state and local 
young lawyer groups. 


has approved a special Section project 
which contemplates the publication of 
a book covering oil and gas conserva- 
tion developments during the ten-year 
period from 1948 to 1958. The pub- 
lication would supplement the original 
1938 conservation book and the ten- 
year (1938-1948 


were previously published under the 


supplement which 


sponsorship of the Mineral and Natural 
Resources Law Section. 

On the occasion of the Section Coun- 
cil meeting in Los Angeles on Wednes- 
day, August 27, Chairman Hall ap- 
pointed a special committee to plan for 
the publication of the conservation 
book. The chairman of the special com- 
mittee is Earl A. Brown, Jr., of New 
York, and the other members are R. H. 
Buchanan, of Los Angeles, Charles E. 
Shaver, of Houston, Booth Kellough, 
of Denver, and Earl Foster and Barth 
P. Walker, both of Oklahoma City. 
This Committee met at Oklahoma City 
on September 19, 1958, and unani- 
mously agreed that the book should be 
published and sponsored by the Sec- 
tion. Endorsement of the project has 
been secured from such outside sources 
as the Texas Mid-Continent Oil and 
Gas Association, Rocky Mountain Oil 
and Gas Association, American Petro- 
leum Institute, and the Independent 
Petroleum 


Association of America. 


Support for the effort was also ex- 


3. Law student seminars on various 
types of employment for young law- 
yers: The J. B. C. is also attempting to 
expand the adoption by young lawyer 
groups throughout the country of 
seminar programs designed to acquaint 
senior law students with various types 
of practice, including corporate and 
government work, 

1. Other project ideas and informa- 
tion: Incident to its Midyear Meeting, 
mentioned above, the J. B. C. will pub- 
lish the second issue of its “Report to 
Locals”, which is designed to inform 
state and local young lawyer group 
chairmen about projects and activities 
of such groups throughout the country. 
The J. B. C. Projects Committee is in 
the course of preparing materials 
about particular programs which are 
of interest and have been successfully 
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pected from the Mid-Continent Oil and 
Gas Association and the Western Oil 
and Gas Association. Publication of 
the book is expected early in 1959. 

Meanwhile, plans for the meeting of 
Section officers, Council, and Commit- 
tee Chairmen, during the Association’s 
Midyear Meeting have been completed. 
Responses indicated that a quorum will 
be present at the business session 
which will be held at 10:00 a.m, in the 
Sheridan Room of the Edgewater Beach 
Hotel on Sunday, February 22. A joint 
luncheon has been scheduled for 12:30 
P.M. on Sunday to which the ladies 
have been invited. 

Chairman Hall urges all Section 
members to make early application for 
accommodations at the Singapore Hotel 
where the Section programs will be 
held August 24 and 25, 1959, in Miami 
Beach, Florida, at the Annual Meeting 
of the Association, The Association 
staff has taken steps to arrange for 
priority to be given to Section members 
in the matter of securing rooms in the 
same hotel where the Section will meet. 
The Singapore Hotel is the newest 
hotel on Miami Beach, having been 
scheduled for completion early in Jan- 
uary. It is immediately adjacent to 
the famous Americana Hotel which will 
house the Association’s headquarters 
during the Annual Meeting August 
24-28. 


presented by young lawyer groups. A 
survey to ascertain the activities of 
state and local groups is in the initial 
stages, one of the purposes of which 
will be to define the areas in which 
young lawyer groups have made and 
may expect to make their most sig- 
nificant contributions to the profession. 

5. Organization and Affiliation of 
Young Lawyer Groups: J. B. C. Secre- 
tary William Reece Smith, of Tampa, 
and the J. B. C. Committee on Affili- 
ation are working hard to increase the 
number of young lawyer groups affili- 
ated with the J. B. C. This includes 
assisting interested young lawyers in 
the organization of such groups. Sev- 
eral such organizations are under 
consideration, including Alaska, Maine, 
New Hampshire, Washington State 
and South Carolina. 
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Arthur John Keeffe, Washington, D. C., Editor-in-Charge 


Ant ITRUST LAW. You probably 
don’t know it but people who buy pat- 
terns go to what we used to call the 
“five and dime” but which today are 
“variety stores”, most of which have 
red fronts. The Simplicity Pattern 
Company, to aid these chains sell its 
patterns, gives each store a special 
cabinet that fits under a counter, but 
it charges plush departinent stores that 
want such a cabinet. It seems the de- 
partment stores carry patterns only as 
a convenience and “come on” for 
customers who buy materials. Query, 
is this a per se violation of 2(e) of 
the Robinson-Patman Act? The District 
of Columbia Circuit, Washington, J., 
dissenting held “no” but the Supreme 
Court of the United States has taken 
the case on certiorari. We, therefore, 
ought to have an answer to the con- 
struction of 2(e) at the October, 1958, 
term and find out whether under 2(e) 
you can make the defenses open under 
2(a) of Robinson-Patman. All this 
makes the more valuable the article 
by Professor Donald F. Turner in the 
November, 1958, Harvard Law Review 
with respect to “The Validity of Tying 
Arrangements Under the Antitrust 
Laws” (Vol. 72, No. 1, pages 50-75; 
price: $1.50 per number; address: 
Gannett House, Cambridge 38, Massa- 
chusetts). Professor Turner’s article 
was inspired by Northern Pacific Rail- 
way V. United States, 356 U. S. 1, at 
the October, 1957, term. Professor 
Turner can now start working on a 
sequel with respect to the Simplicity 
Pattern case and if it is as good as 
this one on Northern Pacific, his read- 
ers will welcome it and can’t have it 
too soon. The “tie-in” question is fas- 
cinating as it can arise under Sherman 


1, as did Northern Pacific Railway or 
under 2(e) of Robinson-Patman as in 
Simplicity or under Clayton 3. or 
F. T. C. Section 5. Each section poses 
a different aspect of what is basically 
the same problem. 


Atomic ENERGY: Francis T. 
Freeman Jalet, in the fall, 1958, issue 
of the Georgetown Law Journal (price: 
$1.50 per copy; address: Georgetown 
Law Center, 506 E Street, N.W., Wash- 
ington 1, D. C.; Vol. 47, No. 1, pages 
47-87) writes a very interesting piece 
tracing the history of the Power 
Reactor Development Company case 
which is pending before the Atomic 
Energy Commission. This suit seeks to 
enjoin the building of a reactor for the 
so-called “fast-breeding” process at 
Lagoona Beach, near Monroe, Mich- 
igan, to supply the City of Detroit with 
electricity made from nuclear energy. 
The argument is that the reactor is too 
dangerous. 


Rtemaxine: Both the recent 
Jencks and Mallory Bills have raised 
the question as to the constitutional 
powers of the Congress with respect to 
rule-making. Then, there is the ques- 
tion as to whether the rule-making 
powers extend beyond procedure into 
evidence, not to mention that it is al- 
most impossible to tell when a point is 
one of substantive law as contrasted 
with either procedure or evidence. In 
the briefing of these points and in the 
preparation of legislation such as the 
Jencks and Mallory laws, the article 
by Professor A. Leo Levin of Pennsyl- 
vania Law School in collaboration with 
his student, Anthony G. Amsterdam, 
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will be of inestimable value. It appears 
in the November, 1958, University of 
Pennsylvania Law Review (Vol. 107, 
No. 1, pages 1-42; $2.00 per copy; 
3400 Chestnut Street, Philadelphia 4, 
Pennsylvania). What I like about 
Professor Levin’s articles is that he 
usually writes them with a student, 
such as Amsterdam and generously 
gives the lad a by-line. (Cf. “Persuad- 
ing the Jury with Facts Not in Evi- 
dence” by Professor Levin with Robert 
J. Levy, 105 U. of Penn. L. R. 139.) 
Perhaps, I am prejudiced but this is in 
the highest tradition of the teaching 
profession. No wonder his articles are 
so well done, 


S UPREME COURT: Not only does 
Harvard have the best law review in 
the land but also the best law school 
newspaper. This is hard for me to ad- 
mit, because I have grown up believing 
the Cornell Daily Sun is the best col- 
lege newspaper. Harvard calls its sheet 
the Harvard Law School Record and 
modestly claims it only to be “Ameri- 
ca’s Oldest Law School Paper’. It is 
currently in its twenty-seventh volume. 
Published weekly for twelve weeks of 
each term, you can subscribe for two 
dollars a term, or four dollars a year 
by writing it at 23 Everett Street, Cam- 
bridge 38, Massachusetts. It’s the best 
buy in the business and you'll love its 
slick paper. All this leads up to the fact 
that the Harvard Law School Record on 
October 23, 1958, published in full the 
“Report of the Committee on Federal- 
State Relationships as Affected by Ju- 
dicial Decisions”. This was the report 
approved by the Conference of State 
Chief Justices at Pasadena, California, 
on August 23, 1958. The Record pub- 
lishes the entire text and the dissents. 
Reprints under twenty-five in number 
are 20 cents each, but twenty-five to 
one hundred are 15 cents each and 
over one hundred are ten cents each, 
plus postage. 

Dean Erwin N. Griswold of Harvard 
Law School made the Report the sub- 
ject of the Morrison Lecture to the 
State Bar of California at Coronado. 
California, on October 9, 1958, and his 
address is reprinted in part by the 
Harvard Law School Record of October 
16, 1958. Though disagreeing with the 
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Report, Dean Griswold, as he puts it, 
throws caution to the winds and joins 
those who have recently engaged in 
criticisms of the Supreme Court. His 
criticism relates to the large volume of 
work that the Court has to do and to 
what he regards as the too broad 
grounds upon which many of its de- 
cisions have been placed. This is a 
thoughtful and stimulating address. 
Along with Dean Griswold’s paper 
you will want to read the foreword by 
Professor Ernest J. Brown of Harvard 
Law School to that magazine’s annual 
review of the work of the Supreme 
Court of the United States at its 1957 
term. (November, 1958, Vol. 72, Har- 
vard Law Review, No. 1, pages 77-95; 
price: $1.50 per issue; address: Gan- 
nett House, Cambridge, Massachusetts ) 
The piece is extraordinarily well done. 
It suggests that the Supreme Court 
“views its certiorari jurisdiction as 
having a different or at least an added 
function—that the Court now sits also, 
if not principally as a Court of Selected 
Error”. The Professor then takes up 
the numerous instances in which upon 
the certiorari papers the Supreme 
Court has summarily granted the peti- 
tion and reversed the courts below. 
Putting himself in the place of the 
barrister representing the respondent, 
Professor Brown calls to our attention 
how difficult it is to brief a case all out 
when you are answering merely a 
petition for certiorari. He concludes 
that “Even from a point of view which 
takes into account only the conven- 
ience and efficiency of the Court, the 
practice of summary reversal on certi- 
orari papers seems questionable.” 
Thereafter, Brown discusses case by 
case certain instances in which the 
Supreme Court has summarily reversed 
on certiorari. This section of his paper 
is very impressive. Interestingly enough 
Professor Brown calls attention to 
United States v. Ball Construction 
Company, 355 U.S. 587, discussed in 
this department in the November, 
1958. issue. Before certiorari was 
granted in Ball and oral argument was 
had. the point had been decided twice 
summarily. Comments the pundit, “If 
it be said that the result in the argued 
Ball Construction case | decided five to 
four against the validity of the lien 
and in accord with the two prior sum- 


mary dispositions] demonstrates that 
the Court’s decisions in the earlier 
cases would have been the same had 
there been briefs and argument on the 
merits, the answer may be that had the 
Court fully explored the merits before 
its course became set and its ideas 
crystallized, some of the results reached 
might have been less questionable 
ones.” 

To the tax lien cases, the Professor 
adds others, and concludes: 


in a number of cases of summary re- 
versal, the Court has made what it has 
on one occasion explicitly acknowl- 
edged to be an erroneous disposition. 
(Cahill v. New York, N.H. and H.R.R. 
351 U.S. 183). It has several times by 
inadvertent orders on summary revers- 
als foreclosed consideration of relevant 
and possibly controlling issues. still 
open and undecided in the intermediate 
courts. .. 


and continues Professor Brown, 


if the Court exercises its dis- 
cretionary jurisdiction to deal with is- 
sues of national significance, almost 
by definition warrant, if they do not 
require, more than summary consider- 
ation. If the Court chooses to exer- 
cise a more individualized function 
with respect to selected cases, it is not 
thereby relieved of following pro- 
cedures which provide both fairness to 
litigants and conditions conducive to 
informed and considered decision. 


Commenting that though the Court 
“has stressed the importance of oral 
argument” [citing Rule 45, Wiener, 68 
Harvard Law Review 20 at 78, and 
Jackson, 37 A.B.A.J. 801], Professor 
Brown observed that “it could hardly 
be questioned that a brief without oral 
argument is more conducive to fairness 
and wise decision than is the absence 
both of argument and brief”. Recog- 
nizing that the Court cannot review all 
cases and “must select, on one basis or 
another”, the Professor states “There 
is no compulsion that it select any 
given case within its discretionary 
jurisdiction” so that “A discipline lim- 
iting the number of selections to the 
number of cases to which it can give a 
hearing commending itself as fair and 
a consideration commending itself as 
adequate is not an inordinate expecta- 
tion of the Court”. 

In my book this is an outstanding 


contribution. The world has law 
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schools so that Professors can think as 
they instruct their fellow students. 
Brown who, along with Professors 
Freund, Sutherland and Howe, is 
the author of a fine two-volume case 
book on constitutional law has really 


rowed his oar in the professorial boat 
with this article. It is refreshing to 
read intelligent professorial criticism 
of this sort that cannot help but re- 
dound to the benefit of our wonderful 
profession. A great guy this Brown. 
Except for Bill Crosskey, critical com- 
ment of this sort has been rare in the 
law school world and this, no doubt, 
accounts in large measure for the low 
estate of constitutional law. The pro- 
fessoriate, as the third branch of the 
profession, must do as Brown does. 
Otherwise, the Bench and the Bar are 
lost because, in the nature of things, 
their obligations and outlook are dif- 
ferent. 


- 
Tasmanna: High Christian Holy 
Days are Busmen’s Holidays for Pro- 
fessor Oppenheim of Michigan Law 
School and me. Ascension Day (May 
15, 1958) I profaned by reading the 
discussion of Otto Crouse and Chris 
Wilson of Benedict v. Ratner as re- 
ported in this department in the No- 
vember issue. The Feast of the Immac- 
ulate Conception (December 8, 1958) 
Professor Oppenheim and I outraged 
by spending the day with my Public 
Law class at the Supreme Court of the 
United States, as Solicitor General 
Rankin argued in support of and Barris- 
ter Segal, of Philadelphia, against, the 
antitrust suit of the United States to 
compel R.C.A, to return to Westing- 
house the Philadelphia TV station that 
R.C.A. obtained by giving Westing- 
house its Cleveland station and $3,000,- 
000. Twas a sad day. The chair of Mr. 
Justice Felix Frankfurter was empty, 
and for me it was the first good look I 
took at the odd shapes of the chairs 
since Mr. Justice Burton on “Person 
to Person” explained to Ed Murrow 
that each Justice selects his own. Be- 
cause the one Mr. Justice Brandeis 
elected to leave was too uncomfortable 
to fall to sleep in, Mr. Justice Burton 
selected it. 

By this time you must wonder what 
all this has to do with Tasmania. Never 
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underestimate Mr. Justice Felix Frank- 
furter’s interest in the law school world, 
Professor Paul Freund of Harvard Law 
School wrote a letter of introduction 
for Professor R. W. Baker of Tas- 
manian University Law School of Ho- 
bart, Tasmania, to Justice Frankfurter 
in 1955. Of course, the Justice asked 
if the Tasmanian Law School had a 
law review and, when he found it did 
not, he urged Professor Baker to estab- 
lish one “as a teaching tool”. 

With such distinguished and per- 
suasive urging, all Professor Baker 
could do was to go home and do it. 
The result is that Volume 1, Number 1 
of the Tasmanian University Law Re- 
view was published in July, 1958, and 
a splendid job it is. Sir Garfield Ber- 
wick, Q.C., has the leading article, his 
Turner Memorial Lecture at Hobart on 
September 13, 1957, entitled “Courts, 
Lawyers and the Attainment of Jus- 
tice”’. 

Enid Campbell, a Duke Law School 
Fellow, writes an interesting piece on 
“Thomas Hobbes and the Common 
Law”. Apparently, Hobbes had a great 
effect on Bentham, and this obliges me 
to say that, thanks to Professor Robert 
Pasley of Cornell Law School, I have 
read in The Listener of October 2, 
1958, that Maurice Cranston is at work 
on a new life of Jeremy Bentham. The 
piece in The Listener is the better for a 
big picture of Jeremy as he was em- 
balmed and sits partly in flesh and 
partly in wax reconstruction at Uni- 
versity College, London. Cranston com- 
ments how fortunate it is that Jeremy 
was never buried so that now some- 
times he can be “placed at the table in 
the college council chamber, when im- 
portant business is discussed”. It also 
allows Cranston to boast that, unlike 
most 1958 biographers of eighteenth- 
century subjects, he has “seen the man” 
he is writing about. 

Dean Zelman Cowen of Melbourne 
Law School writes on “The Emergence 
of a New Federation in Malaya”. It is 
one of a number of lectures he gave at 
the University of Illinois Law School. 
Professor Norval Morris of Adelaide 
Law School writes on “Human Rights 
and the Criminal’ Law in Southeast 
Asia”. The last leading article is by 
R. P. Roulton, a lecturer at Tasmanian 


Law School. It is entitled “A Plea for 
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Restitution”. 

There is a “Comment” on “The 
Treatment of Sexual Offenders in Tas- 
mania” by D. M. Chambers, Q.C., 
Solicitor General for the State of Tas- 
mania. Wouldn’t you know that sort 
of thing goes on even in Tasmania. 
There are five student case notes, each 
signed, a section devoted to “Legisla- 
tion” and fourteen book reviews. 

Professor G. W. Baker is the General 
Editor, and our heartiest congratula- 
tions to him for this great accomplish- 
ment, and a deep bow to Mr. Justice 
Frankfurter for the inspiration. I must 
confess that I never would have heard 
of the Tasmanian Law Review were it 
not for Dean Vernon X. Miller of The 
Catholic University Law School, who 
obtained it by sending a New York 
draft for $1.35 to the Tasmanian Uni- 
versity Law Review, Box 647c, G.P.O., 
Hobart, Tasmania, Australia. 


Awisn MEN: You can laugh, if 
you like, but ever since I went to 
Lancaster, Pennsylvania, the Amish 
have fascinated me and it did not sur- 
prise me that the musical comedy, 
Plain and Fancy, paid a dividend to its 
backers, two of whom were former 
students of mine. Until I read the piece 
of James T. Haight, of the Akron, 
Ohio, Bar, however, entitled “The 
Amish School Controversy” in Vol. 31, 
No. 38, October 6, 1958, of The Ohio 
Bar (a publication of the Ohio State 
Bar Association, State House Annex, 
Columbus 15, Ohio, no price stated, 
Joseph B. Miller, Editor), I had no 
idea how difficult Amish men can be. 

I am sure you know, though I did 
not, that in sixteenth century Switzer- 
land a branch of the Zwinglian Church 
split off to become Anabaptists. This 
sect later became known as Mennonites. 
Jacob Amman was a Mennonite who 
broke off from them to found the 
Amish Branch in 1693. Amman moved 
his religion to Alsace-Lorraine and 
Southern Germany and early in the 
eighteenth century to the United States, 
settling first near Lancaster, Pennsyl- 
vania. In 1810 and 1817, a group 
came to Ohio so that today, near 
Akron, Ohio, are some 4,400. 

“Each Amish Church group is in- 
dependent, has its own rules, chooses 











(by lot) its leaders, marries its mem- 
bers, and buries its dead.” Some sects 
are more conservative than others, and 
the one that has given Akron not a dull 
moment is led by 68-year-old Bishop 
Samuel Swarzentruber—the “Old Or. 
der Amish” group of 353 members. 
While content to have their children 
learn the 3 R’s and finish the eighth 
grade at 14 or 15, the Old Order 
Amish do not want their children 
spoiled by high school athletics, domes- 
tic economics, et al. This “and other 
features of modern rural education 
[are] considered too full of frills” and 
calculated to “cause their children to 
drift away from Amish customs and 
practices”. 

The result is that despite Ohio law, 
the Old Order Amish refuse to send 
their children to high school. In No- 
vember of 1957 a complaint was filed 
before the Juvenile Judge of Wayne 
County, Ohio, and in March of 1958, 
after a hearing, the Amish parents of 
three children were jailed for contempt 
of court. On appeal the Ninth District 
Court of Appeals (State v. Hersh- 
berger, 77 Ohio Law Abs. 487, 150 
N.E. 2d 671) freed them on habeas 
corpus for technical defects in the con- 
tempt procedure. Then, the scrap sub- 
sided for the academic year 1957-1958 
and it remains to be seen whether it 
will start again. 

Apparently, Pennsylvania solved the 
problem by tailoring amendments to 
its school laws to fit the large Penn- 
sylvania Amish population, and Mr. 
Haight concludes, after a good dis- 
cussion of the school cases, that “Penn- 
sylvania’s experience offers some leads 
as to possible solutions to the Amish 
school problem in Ohio”. That’s what 
I’d say too. If you can’t lick ’em, join 
’em. Anyhow, I like Amish men and, 
with few exceptions, I much prefer 
them to home economics old maids. 
Haight says his is a “sort of a pioneer- 
ing legal-social piece on a problem of 
intense emotional interest in our neck 
of the woods”. I don’t know that I'd 
say that because, frankly I don’t know 
what it means, but I read and loved 
every word in Haight’s piece. Reading 
it, I was at Lancaster, seeing the Amish 
hats, their horses, their buggies and 
their clothes! Maybe, the Amish are 
right. 
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Books for Lawyers 
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A uistory OF ENGLISH CRIM- 
INAL LAW. By Leon Radzinowicz. 
New York. The Macmillan Company. 
1948. 1957. $45.00. Pages Ixxviii, 2292. 


Rosseut ON CRIME. By J. W. 
Stevens & 
$37.80. Pages 


London: 


1958, 


Cecil Turner. 
Sons Limited. 
elxi, 1955, 

These five bulky volumes make an 
impressive display upon the shelf. They 
are, however, far more than mere dis- 
play pieces: for to anyone with the 
patience and fortitude to make his way 
through their four thousand odd pages, 
they furnish a compendium of one of 
the most fascinating of all subjects, the 
English criminal law. 

Only two of the five can lay any 
claim to newness. Dr. Radzinowicz’s 
first volume was published in 1948, and 
quickly became the accepted authority 
upon the subject, largely because of 
the new approach which he brought to 
bear upon it. He conceives the crimi- 
nal law not as an isolated phenomenon, 
but as an element in the social and 
economic history of England, and ac- 
cordingly his book is an attempt to 
place it in its proper context. As he 
himself says in the preface, “Criminal 
law, political life and economic devel- 
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opment are closely intertwined in the 
pattern of social history. It is because 
the history of the first of these strands 
has been less intensively studied than 
that of the other two, that there is, it 
seems to me, need for a more detailed 
examination than has yet been made.” 

The extent of this examination and 
the degree of success reflected in its 
results can best be expressed in the 
words of Lord Macmillan in the intro- 
duction which he has contributed to 
the work. Speaking of Dr. Radzino- 
wicz, he says: 

“For his chosen period from the 
middle of the eighteenth century down 
to the present day he tells us that he 
had to consult some 1,250 Reports of 
Commissions and Committees of In- 
quiry, 3,000 Accounts and Papers, 800 
Annual Reports and 1,100 Volumes of 
Parliamentary Debates. But he has not 
confined himself to official 
alone; he has had recourse also to the 
works of British and foreign authors 
specifically concerned with criminol- 


sources 


ogy, to historical and popular litera- 
ture, and to contemporary newspapers 
and periodicals, in order that no aspect 
of the subject should be overlooked. 
The result is much more than a law 
book for lawyers: it is a full and com- 
prehensive study of the phenomena of 
a great social evolution, at once tech- 
nically accurate and humanly inter- 
esting. The light thus shed on the 
process of the awakening of the public 
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conscience is as novel as it is illumi- 
nating.” 

Dr. Radzinowicz’s first volume, sub- 
titled “The Movement for Reform”, 
begins with a study of capital punish- 
ment in the middle of the eighteenth 
century, when according to various 
estimates from 160 to 223 crimes were 
punishable by death, and ends with 
Sir Robert Peel’s revision of the crim- 
inal law at the beginning of the second 
quarter of the nineteenth century, based 
upon the concept (as expressed in a 
petition of a few years before) “that 
by certainty of punishment being sub- 
stituted for severity of punishment, 
the number of crimes would be dimin- 
ished”. More than a hundred pages of 
appendices reproduce many of the per- 
tinent original documents. In the two 
newly published volumes of his monu- 
mental work, “The Enforcement of the 
Law” and “The Reform of the Police” 
respectively, this same period is re- 
examined from the point of view of 
crime prevention and detection and the 
apprehension of criminals as opposed 
to the substantive criminal law. Be- 
ginning with the brothers John and 
Henry Fielding, the author traces in 
the first the changing climate of public 
opinion, as affected by such incentives 
as rewards, immunity for informers 
and accomplices and private police ac- 
tivities; and in the second, starting 
from the same point, he details the 
development of the British police force 
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as a public institution, responsible for 
the maintenance of law and order and 
as much preventive as correctional 
in its function. Nor does he overlook 
the negative aspects of these develop- 
ments; the mercenary distortions in- 
herent in the former and the danger of 
a police state implicit in the latter. 
Again the two volumes are supple- 
mented by voluminous appendices of 
original documents. Perhaps not so 
dramatic in content as the earlier vol- 
ume, still these two hold the interest of 
the more than casual reader through 
careful selection of material and a 
pleasing if somewhat full narrative 
style. 

If Dr. Radzinowicz’s historical survey 
results in a book which, as Lord Mac- 
millan says, is much more than a law 
book for lawyers, Mr. Turner’s new 
version of the classic treatise, Russell 
on Crime, is quite a different story. 
First published by Sir William Oldnall 
Russell in 1819, and thus shortly be- 
fore the period which we have been 
discussing ended, it has been repeat- 
edly brought up to date by successive 
editors until the present edition, the 
eleventh, which undertakes to bring 
within its compass the many new stat- 
utes enacted and new cases decided 
since the last. In this sense it might 
be considered a supplement to Dr. 
Radzinowicz’s volumes, if Lord Mac- 


New Books for the 
Practicing Lawyer 
Selected by the Cromwell Library 
American Bar Foundation 


with permission of the American Associ- 
ation of Law Libraries from Current 
Publications in Legal and Related Fields, 
compiled by Dorothy Scarborough, North- 
western University Law School Library, 
and distributed by Fred B. Rothman & 
Co.. 57 Leuning St., South Hackensack, 
New Jersey. $3.75 per year. The Ameri- 
can Bar Association cannot supply copies 
of books listed. It is suggested that read- 
ers see their booksellers or write to pub- 
lishers to obtain copies of listed works. 


American Management Association. Gen- 
eral Management Division. Competi- 
TIVE Pricing; Poricies, PRAcTICcEs, 
AND LEGAL ConsIDERATIONS. New York. 
1958. Pages 123. $3.00. 

Bowman, A. G. Reat Estate LAw IN 
CauirorNIA. Englewood Cliffs, New 
Jersey. Prentice-Hall. 1958. Pages 510. 
$6.75. 


aulay’s dictum that “The history of 
England is the history of progress” 
were true of the English criminal law 
(as Dr. Radzinowicz says it is). But 
Mr. Turner casts some doubt upon this 
proposition; for while he notes that 
“amongst the four hundred or more 
new cases which have compelled cita- 
tion some have brought a much needed 
clarification of principle”, he also con- 
cedes that “unfortunately there have 
been new cases in other branches of the 
criminal law which have introduced 
more difficulties than they have re- 
moved”. Still, as long as the gains out- 
weigh the losses, Lord Macaulay may 
yet be right. 

Whether they do so in fact can only 
be determined from an analysis of the 
voluminous material which Mr. Turner 
presents, and as much of it is highly 
technical in nature, this in turn re- 
quires a strictly legal approach. Mr. 
Turner makes no effort to relate his 
data to their social context; he simply 
presents raw material for the use of 
the Bench and Bar. Hence, although it 
is strictly a “book for lawyers” in the 
more limited sense (as Dr. Radzino- 
wicz’s is not), yet from it can be gained 
perhaps as much insight into social de- 
velopments in England during the last 
hundred years or so as Dr. Radzino- 
wicz gives of the hundred years which 
preceded that period. The quarrying 
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however is considerably harder, the 
extraction not quite so painless. 

Of course, Mr. Turner’s treatise is 
designed primarily not only for law- 
yers but for his own countrymen, to 
those of whom as are engaged in the 
practice of criminal law it is no doubt 
an eminently practical tool. To us it 
is more of a curiosity, a guide book to 
a land which we never expect to visit 
but which we find it interesting to read 
about so that we can compare its cus- 
toms with our own. We are far too 
prone to accept the manner in which 
we do things and our reaction to them 
as the only possible way of doing them 
or reacting to them. Comparisons, it is 
true, are odious, when they are re- 
sorted to for the purpose of establish- 
ing degrees of superiority; but when 
they result in a broader outlook and a 
new approach to that which we might 
otherwise take too much for granted, 
they are most salutary. Both of these 
texts, Mr. Turner’s and Dr. Radzino- 
wicz’s alike, are excellent for this pur- 
pose. They can be dipped into with 
profit at almost any page, and the 
reader will emerge refreshed and with 
a new realization that the law, while 
it may not yet be perfection of reason, 
at least basically attempts to be rea- 
sonable. 

WaLTerR P. ARMSTRONG, Jr. 
Memphis, Tennessee 
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Law 


(Continued from page 164) 


required to call on application of 
the legislatures of two-thirds of the 
States.87 


Professor Westel Woodbury Wil- 


loughby wrote as follows: 


It would appear that the act thus 
required of Congress is a_ purely 
ministerial one in substance, if not in 
form, and the obligation to perform it 
is stated in imperative form by the 
Constitution.25 


In the words of Article V “The 
Congress ...on the application of the 
legislatures of two thirds of the several 
States, 
ing Amendments.” 


shall call a Convention propos- 
As long ago as 1816 
it was held by Mr. Justice Story in 
Martin Hunter’s Lessee*” that the 
word “shall” imports the imperative 
and the mandatory. 

What if Congress refuses to call a 
constitutional convention to draft the 
desired amendment or refuses to draft 
it itself? 
can be forced 


The hand of the Congress 
Under 
the foregoing circumstances an action 
at law 


in the matter. 


of mandamus in the District 
Court of the United States would lie 
against every member of the Congress. 
For precedents there are the cases of 
State v. Town Council of South King- 
ston and Virginia v, West Virginia. 

In the former, the Supreme Court 
of Rhode Island issued a writ of man- 


damus against a municipal quasi-legis- 


and in the latter the 
Supreme Court of the United States 
held that it had the power to issue a 
writ of mandamus against the West 
Virginia legislature. In the former 
case the Supreme Court of Rhode 
Island stated that: 


lative body 


. the question is whether the case 
alleged is a proper one for the issue 
of a writ of mandamus. One office of 
mandamus is to enforce obedience to 
statute law. In general, it lies to 
compel all officers to perform minis- 
erial duties, as well as to compel 
subordinate courts to perform judicial 
duties; but not to compel the exercise 
of discretion in any particular way. It 
is not contended that the duty of the 
town council in this matter is other 
than ministerial. Mandamus is pecu- 


liarily the proper remedy when other 
specific remedies are wanting. The 
remedy which a legislature can pro- 
vide is to make a law applicable to 
the case. When the law is made, it is 
for the court to enforce it, or to punish 
for disobedience of it. In either func- 
tion it must construe the statute, i.e. 
declare what it means. In the present 
case, if the law already made imposes 
a present duty, no further legislation 
would make it more imperative. Any 
legislative act designed as a remedy 
must impose ministerial duties upon 
individuals. The court must again be 
resorted to, to compel such individuals 
to perform those duties. So that in the 
last analysis this remedy by mandamus 
is the only specific and efficient one, 
and if it is not afforded there are no 
other means which can give to the 
electors the opportunity to exercise 
such rights as the law gives them.4° 


In the latter case the Supreme Court 
of the United States declared that: 


The remedy sought, as we have at 
the outset seen, is an order in the 
nature of mandamus commanding the 
levy by the legislature of West Virginia 
of a tax to pay the judgment. Insofar 
as the duty to award that remedy is 
disputed merely because authority to 
enforce a judgment against a State 
may not affect state power, the con- 
tention is adversely disposed of by 
what we have said.4! 


Walter K. 


evidence, concluded: 


Tuller, in reviewing the 


Every officer, of whatever branch, is 
sworn to support and obey the Con- 
stitution, and it is the natural pre- 
sumption, fully justified by our history, 
that none will refuse to obey its man- 
dates as interpreted by that body 
whose function and duty it is to do so. 

The form of remedy for compelling 
Congress to act would seem clearly to 
be a writ of mandamus. It is believed 
that such a proceeding may be in- 
stituted by any citizen. Every citizen of 
the country has a direct interest that 
the Constitution shall be obeyed, and 
that interest is none the less real and 
entitled to recognition and protection 
by the courts that it is not capable of 
financial computation. Indeed, the very 
fact that he has no other remedy 
serves rather, under the established 
principles governing its issuance, to 
emphasize his right to this writ. Since 
the Constitution does not confer 
original jurisdiction upon the Supreme 
Court to issue writs of mandamus (see 
Marbury vy. Madison), it would be 
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necessary to commence the action in 
the courts of the District of Columbia. 
It has been settled since the decision 
of Kendall v. United States, that those 
courts have jurisdiction to issue the 
writ of mandamus as an original pro- 
ceeding. From the decision there an 
appeal can be taken to the Supreme 
Court of the United States.42 


Could a Convention 
Write a New Constitution? 

A question which arises at this point 
has proved troublesome to a few: // 
Congress calls a constitutional conven- 
tion, may that convention not reopen 
the entire Constitution for revision? 
In other words, can a convention called 
by the Congress under the terms of 
Article V, undertake to promulgate an 
entirely new Constitution for the 
United States? 

Professor Orfield declares that: 


Perhaps the most important ques- 
tion concerning a convention is as to 
the extent of its powers. Could it pro- 
pose a wholly new constitution? Article 
V says that Congress “shall call a 
convention for proposing amendments.” 
If this rule were interpreted literally, 
it might be argued that the convention 
could not propose an entirely new con- 
stitution in the form of a single docu- 
ment superseding the existing Con- 
stitution.+3 


William A. Platz states that: 


But if the convention were to have 
such power [to propose a new Con- 
stitution], would not Article V so state, 
without leaving the matter to infer- 
ence? 44 


A related question naturally sug- 
gests itself: Can a convention which 
goes beyond the scope of its powers 
(as, for example, attempting to usurp 
legislative functions), be restrained by 
legal process? The Supreme Court of 
Pennsylvania declared in 1874 in 
Wells v. Bain that: 





37. Rottschaefer, Henry, HANDBOOK OF AMERI- 
can CONSTITUTIONAL Law (West Publishing Co., 
St. Paul, Minnesota, 1939), ypase 388. 

38. Leki om Westel V oodbury, THe Con- 
STITUTIONAL LAW OF THE UNrTED States (Baker, 
Voorhis and Co., New York, 1929), 


41. 246 U. S.'565, 603, 604 (1918). 

42. Tuller, Walter K., Convention To 
Amend the Constitution—Why Needed—How It 
May Be Obtained, 11 NortH AMERICAN REVIEW 
369, 382, 383 (1911). 

43. Orfield, Lester Bernhardt, THE AMENDING 
OF THE FEepERAL ConsTITUTION (Callaghan and 
ar Chicago, 1942), ee 

44. Platz, William Article Five of os 
Federal Constitution, 3 Geo. Wasu. L. Rev. 17, 
46 (1934). 
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The convention is not a co-ordinate 
branch of the government. It exercises 
no governmental power, but is a body 
raised by law, in aid of the popular 
desire to discuss and propose amend- 
ments, which have no governing force 
so long as they remain propositions. 
While it acts within the scope of its 
delegated powers, it is not amenable 
for its acts, but when it assumes to 
delegate, to repeal and displace exist- 
ing institutions before they are dis- 
placed by the adoption of its proposi- 
tions, it acts without authority, and 
the citizens injured thereby are en- 
titled, under the declaration of rights, 
to an open court to redress at our 
hands.45 


The Supreme Court of Michigan 
stated in 1908 in Carton v. Secretary 
of State that: 


Should the convention attempt to 
exercise authority not conferred upon 
it, its action can be restrained the 
same as can any other body acting 
illegally.46 


“A convention has no_ inherent 
rights” ,4* in the words of the Supreme 
Court of Pennsylvania. Therefore, the 
inherent safety in a convention! The 
fact that the authority of delegates to 
a convention is not set forth in Article 
V is no cause for alarm. The Supreme 
Court of New Hampshire declared in 
1889 in Opinion of the Justices that: 

.the authority of the delegates is 
not set forth. They are not endowed 
with the entire sovereignty of the 
state,”48 


Yet another problem, one of especial 
significance, poses itself: Does the 
subject matter contained in the memo- 
rialization resolution represent to a 
convention only the power of sugges- 
tion, or does such subject matter con- 
stitute the only topic for proposed 
amendments which the convention may 
consider and act upon by adopting or 
rejecting? The Supreme Judicial Court 
of Massachusetts declared in 1833 in 
Opinion of the Justices that: 


If, however, the people should, by 
the terms of their vote, decide to call 
a convention of delegates to consider 
the expediency of altering the con- 
stitution in some particular part there- 
of, we are of opinion that such dele- 
gates would derive their whole author- 
ity and commission from such vote; 
and, upon the general principles 


governing the delegation of power and 
authority, they would have no right, 
under such vote, to act upon and 
propose amendments in other parts 
of the Constitution not so specified.49 


The Court of Appeals of South 
Carolina (now the Supreme Court of 
South Carolina) stated in 1834 in The 
State ex rel. M’Cready v. Hunt that: 


If ... the people, electing delegates 
in their primary capacity, had, by a 
majority of their ballots, specified a 
particular measure to be considered 
and decided in the convention, will it 
be pretended that the convention would 
have possessed authority for any other 
purpose ?50 


The authorities are in agreement 
and support the foregoing judicial 
opinions to the effect that the subject 
matter contained in the memorializa- 
tion resolutions constitutes the only 
topics for proposed amendments which 
the convention may take under con- 
sideration and act upon accordingly. 
Professor Thomas M. Cooley declares 
that: 


The constitutional convention is the 
representative of sovereignty only in a 
very qualified sense, and for the 
specific purpose, and with the restrict- 
ed authority to put in proper form 
the questions of amendment upon 
which the people are to pass.51 


Professor Henry Campbell Black 
added: 


A constitutional convention has no 
authority to enact legislation of a 
general sort, and if the convention is 
called for the purpose of amending 
the Constitution in a specified part, 
the delegates have no power to act 
upon and propose amendments in other 
parts of the Constitution.52 


Another legal question of momentous 
importance which we might discuss 
here is this: Must the Congress con- 
vene a convention to consider and draft 
the suggested amendment or can the 
Congress itself consider and draft the 
proposed amendment: Even after 
thirty-three state legislatures have 
adopted resolutions memorializing the 
Congress to call a convention for the 
purpose of considering a suggested 
amendment, the Congress could still 
consider and draft the proposed amend- 
ment itself, Or, to state the matter in 
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another fashion, the Congress would 
not have to convene a convention if it 
considered the suggested amendment 
itself, provided that the Congress con- 
sidered the proposed amendment with- 
in a reasonable time from the date of 
the thirty-third memorialization reso- 
By the word “consider” in 
referring to the Congress considering 
the suggested amendment, the author 


lution. 


means passing or rejecting. 

Under the Constitution, there are 
two types of action recommended to 
the Congress in the matter of drafting 
an amendment: firstly, federal con- 
sideration by Congress (i.e., drafting, 
passing and submitting the proposed 
amendment for ratification), and sec- 
ondly, federal consideration by a con- 
vention. The former is the end or goal 
sought while the latter is the means 
sought in order to realize the end. The 
end represents the intention while the 
means merely represents an instru- 
ment by which the end may be accom- 
plished. 

Federal consideration of the pro- 
posed amendment is possible by either 
a convention or the Congress. Since 
the carrying out of the intention is the 
dominant or primary objective sought, 
as long as the Congress can effectuate 
intention, the Congress clearly has the 
legal right to act in the matter. Do 
we have any legal landmarks on this 
point? 

Wayne B. Wheeler has observed, 


“writing in the /llinois Law Review: 


In 1901, a number of state legis- 
latures petitioned Congress to call a 
convention as provided in Article V 
to consider an amendment for the 
popular election of senators. Other 
states followed, until in 1909 when 
the last such resolution was passed, 
26 states had formally made this 
petition.53 
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And as William Logan Martin has 
pointed out, writing in the AMERICAN 
Bar ASSOCIATION JOURNAL: 


...the second or convention method, 
which has never been used to finality, 
but only to press Congress into action 
as in the single case of the Seven- 
teenth Amendment.54 


Thirty-three states have passed reso- 
lutions memorializing the Congress to 
call a convention for the purpose of 
proposing an amendment limiting fed- 
This makes 
seven more states than passed resolu- 


eral income tax rates. 
tions memorializing the Congress to 
call a convention for the purpose of 
proposing an amendment providing 
for the direct election of United States 
Senators. If twenty-six states were 
enough to induce the Congress to take 
the initiative in the matter and propose 
providing for the 
popular election of United States Sen- 
ators without the Congress waiting for 
action by two thirds of the states, then 
certainly the thirty-three states which 
have acted in regard to the imposition 
of a ceiling on federal income tax rates 
should be, and doubtless are, enough 
to cause the Congress to assume juris- 
diction in the province and propose 


the amendment 


the amendment without referring it to 


Alexander Hamilton 


(Continued from page 157) 


discusses and exhausts the question of 
relations between nations and the con- 
stitutionality of treaties, and reconciles 
the treaty power with the legislative 
power under the Constitution. It is 
ironic that these writings were not 
even referred to during the recent 
Senate debate on the treaty power. 


In a letter to Rufus King, then 
Minister to Great Britain, Hamilton 
wrote: 


The object of the legislative power is 
to prescribe a rule of action for our 
own Nation, which includes foreigners 
among us. 

The object of the treaty power is to 
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a convention. 

Because the income tax limitation 
movement has reached the point where 
apparently an impressive number of 
states have taken action in the matter, 
proposed congressional legislation has 
been introduced. As outlined by Rob- 
ert B. Dresser, writing in the AMERI- 
CAN BaR ASSOCIATION JOURNAL: 


...there is the First Reed-Dirksen 
amendment introduced by Represent- 
ative Chauncey W. Reed and Senator 
Dirksen in the House and Senate in 
the fall of 1951. This amendment 
deprived Congress of the power to 
impose death and gift taxes at any 
time, and limited the power of Con- 
gress to impose income taxes to a 
maximum rate of 25 per cent, with 
power, however, by a vote of three 
fourths of the members of each House, 
to raise the rate to 40 per cent each 
year, even in peacetime, and with fur- 
ther power by a like vote to suspend 
the limitation on income taxes com- 
pletely during a major war.°° 


On February 25, 1952, at Chicago, 
the House of Delegates of the Ameri- 
can Bar Association endorsed the 
Reed-Dirksen Amendment. Mr. Dres- 


ser concludes his outline as follows: 


...there is the Second Reed-Dirksen 
Amendment introduced by Messrs. 
Reed and Dirksen in January, 1953, in 


prescribe a rule of action between two 
nations, binding on both. 

These objects are essentially differ- 
ent, and in a constitutional sense, can- 
not interfere. 

This construction reconciles the two 


powers and assigns them distinguish- 


able spheres of action. 


[Thus,] whatever is a proper subject 


of a compact between nation and 
nation, may be embraced in ‘a treaty 
between the President of the United 
States, with the advice and consent of 
the Senate, and the correspondent 
organ of a foreign state. 


Alexander Hamilton’s last great liter- 
ary service to President Washington 
and the United States was Washing- 
ton’s Farewell Address, in describing 
which I would join Vice President 
John A. Krout of Columbia University 
who says that if any paper deserved to 





ad, 





substitution for their first amendment, 
This amendment limits income taxes 
to a maximum rate of 25 per cent, 
but permits Congress by a vote of 
three fourths of the members of each 
House, to exceed that rate without 
limit. When the top rate exceeds 25 
per cent, however, it can be no 
more than 15 percentage points above 
the bottom rate. For example, if 
the bottom rate were 15 per cent the 
top rate could not exceed 30 per cent. 
If the bottom rate were 20 per cent, 
the top rate could not exceed 35 per 
cent. If the top rate does not exceed 
25 per cent, however, there is no re- 
striction at all on the bottom rate. It 
could for example, be one per cent 
or one half of one per cent. 


On April 27, 1954, and again on 
April 24, 1956, the Senate Judiciary 
Committee held hearings on the Reed- 
Dirksen Amendment. Of the witnesses 
who testified at the hearing, about 
three fourths went on record as in 
favor of the Reed-Dirksen Amendment. 
Upon the convening of the 85th Con- 
gress in 1957, the second version of 
the Reed-Dirksen Amendment was re- 
introduced in the Congress. The time 
has come for the Congress to defer to 
the expressed wishes of a two thirds 
majority of all of the forty-nine states 
and propose the amendment. 





54. Martin, William Logan, The Amending 
Power, 40 A.B.A.J. 767 (September, 1954). 

55. Dresser, Robert B., The Reed-Dirksen 
Amendment, 40 A.B.A.J. 35 (January, 1954). 


be called “co-authored” this was it— 
co-authored by George Washington and 
Alexander Hamilton. 

One cannot briefly describe all of 
Alexander Hamilton’s contributions to 
the United States. To become familiar 


-with them Tequires a good deal of 


reading-time. To understand them re- 
quires actual study, which means re- 
reading until the whole of it comes into 
balance, proportion and clear focus. 

I hope I have touched upon enough 
to justify my assertion that Alexander 
Hamilton was “the Architect of Ameri- 
can Union”; and that his understand- 
ing of the structure he built will serve 
us mightily today if we but recur to 
his own work, passing over what so 
many others—friends and foes—have 
said about him. 
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Before coming down to specific con- 
temporary problems for which Alexan- 
der Hamilton has clear solutions, may 
I bring on two supporting witnesses. 
The first is the late Professor Ansel 
Daniel Morse, of Amherst, who wrote: 


Any just estimate of Hamilton’s 
work must take into the account what 
he did for the education of the public. 
His usual method of seeking support 
was through appeals to the reason of 
thoughtful and patriotic citizens. In 
this his success was phenomenal. 
Friends and foes testified that in the 
qualities which enable a writer to con- 
vince, Hamilton was without a rival. 
In what he wrote there was rarely a 
trace of the partisan, never of the 
demagogue. Much of his work was 
done while questions relating to the 
Constitution engaged the attention of 
the public. For the treatment of such 
themes he had a singular aptitude. The 
extent of his writings is as remarkable 
as their solidarity. He wrote, often at 
considerable length, on every important 
public question which arose during the 
Federalist period. The result was a 
collection of writings which embody 
the best political thought of the time. 
Indeed, considering both range and 
quality, it is scarcely venturesome to 
say that Hamilton’s works exceed in 
value those of any other American 
Statesman. 


The second witness is Chief Judge 
Ambrose Spencer of the State of New 
York, who had this to say: 


Alexander Hamilton was the great- 
est man this country ever produced. 
I knew him well. I was in situations 
often to observe and study him. I saw 
him at the bar and at home. He 
argued cases before me while I sat 
as judge on the bench. Webster has 
done the same. In power of reasoning 
Hamilton was the equal of Webster; 
and more than this can be said of no 
man. In creative power Hamilton was 
infinitely Webster’s superior ... It was 
he, more than any other man, who 
thought out the Constitution of the 
United States and the details of the 
government of the Union; and, out of 
the chaos that existed after the Revo- 
lution, raised a fabric every part of 
which is instinct with his thought. I 
can truly say that hundreds of politi- 
cians and statesmen of the day get both 
the web and the wuof of their thoughts 
from Hamilton’s brains. He, more than 
any other man, did the thinking of the 
time, 


I agree with Judge Spencer that 





Alexander Hamilton did the thinking 
of the time. But I would add that 
Alexander Hamilton has done much 
of the fundamental thinking for our 
own time. As a leader, as youthful as 
he was, Hamilton saw clearly what 
his followers and supporters saw only 
dimly. 


In fiscal policy the detail of every 
Hamilton proposal was grounded in 
honor and integrity. For these are 
the bases of credit—public or private 


—in any political system. 


In foreign policy the missionary 
complex was as alien to Alexander 
Hamilton as the Devil is to Holy Water. 
To him the long-term interests of the 
nation were paramount to every other 
consideration. With him international 
prestige was based on national strength, 
honor, integrity and fair dealing. Any- 
thing else was illusory, and therefore 
dangerous. 


To Alexander Hamilton the treaty 
power of the United States is limited 
to proper objects of treaty—things 
over which the United States lacks 
complete jurisdiction and can only 
gain such jurisdiction by agreement 
with the other nation or nations con- 
cerned. By that token, objects over 
which we have complete jurisdiction 
are outside the limits of the treaty 
power. 


Alexander Hamilton was ever clear 
on the principle that public officials 
were bound by the Constitution. Of 
public officials and their powers he 
stated: 


...if they exceed them it is a treason- 
able usurpation upon the power and 
majesty of the people, and by the same 
rule that they may take away from a 
single individual the rights he claims 
under the Constitution, they may erect 
themselves into perpetual dictators. 


Of courts, including the Supreme 
Court, Hamilton wrote: They “. . . must 
declare the sense of the law; and if 
they should be disposed to exercise 
WILL instead of JUDGEMENT, the con- 
sequence would equally be the substitu- 
tion of their pleasure to that of the 
legislative body.” 


To Hamilton the exercise of will by 
a court was outside the scope of judi- 
cial power and an invasion of the field 


Alexander Hamilton 





of legislative power. To him judges 
were bound, by their oaths to uphold 
the Constitution, to exercise judgment 
only, on the intent of the Constitution 
and the laws pursuant thereto, in de- 
ciding cases at the Bar. 

Recalling the case in ancient Mace- 
donia where the condemned man ap- 
pealed from Philip drunk to Philip 
sober, we must give consideration to 
situations in which appeals can be 
taken from the will of a court to its 
judgment. The historic rules for judg- 
ments by judges are clear enough. 

To Alexander Hamilton, will was 
the prerogative of the legislator. But 
judgment was the sworn duty of the 
judges. It follows that the exercise of 
will by a high court results in a spuri- 
ous edict pretending to be law but not 
law at all, and not binding on any 
other judge mindful of his own oath 
to the Constitution and not to the 
higher court. 

Alexander Hamilton well knew that 
law long antedated the Constitution. 
He knew well that law was the eternal 
sense of justice of the community; that 
law is because law was, unwritten and 
unfolding as man moved slowly toward 
civilization. He knew all too well that 
spurious edicts of kings, courts and 
parliaments were struck down when 
the law was restored. 

But Hamilton knew even better that 
constitutions, once adopted by the peo- 
ple, were fixed permanently, were un- 
alterable by government, or by any 
branch of government, Legislative, Ex- 
ecutive, or Judicial; and were alterable 
only by the people in the manner they 
had ordained for the making of such 
changes. 

I suggest that Alexander Hamilton 
is as alive today as he was when he 
was laying and clarifying the founda- 
tions of the Government of the United 
States. Many among us are unhappy— 
some, even bitter—about the direction 
of the drift in American public affairs. 
I must confess that I, too, am uneasy 
in the great constitutional crisis in 
which we are enmeshed. 


Nevertheless, I am confident that if 
we recur to the hard and clear thinking 
of Alexander Hamilton, and spurn the 
sentimentality of nonsensical phrases 
that abort “Liberty and The Republic”, 


this nation will live forever. 
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The Employers’ Liability Act 
(Continued from page 154) 


curiam decision the United States 
Supreme Court said, “We hold that the 
proofs justified with reason the jury’s 
conclusion that employer negligence 
played a part in producing the peti- 
tioner’s injury.” 

Here, again, Mr. Justice Harlan, with 
whom Mr. Justice Burton and Mr. 
Justice Whittaker joined, stated that 
for reasons elaborated by Mr. Justice 
Frankfurter at the last term (352 U.S. 
524), certiorari should have been 
denied. Then Mr. Justice Harlan stated, 


Further, much as I disagree, 352 
U.S. 559, 562-564, with the reasoning 
and philosophy of the Rogers case, 
which strips the historic role of the 
judge in a jury trial of all meaningful 
significance, I feel presently bound to 
bow to it. 


Summary of Cases Cited 

The Court’s decisions admit of the 
following summary: 

In the Bailey and Tiller cases there 
was a rather clear indication that all 
cases had to be submitted to juries. 
Then along came the Tennant and 
Lavender cases, where the Court sanc- 
tioned the speculation of negligence 
by juries. In the Ellis case the Court 
found evidence to be substantial which 
the court below had found clearly un- 
substantial. That definitely eliminated 
the appellate courts from exercising 
any sound judgment on the question 
of sufficiency of the evidence to go to 
the jury. The Dice case eliminated 
state procedures by holding that, even 
though tried in state courts, these 
evidentiary questions were federal 
questions under the Act. 

Then along came the refinement in 
the area of proof required by plaintiffs. 
The effect of the Rogers and Webb 
cases meant that the only test of a 
jury verdict was whether the record 
contained any statement that justified 
the conclusion that there was negli- 
gence of some sort, even though slight 
in appearance. In other words, it would 
be sufficient merely to show circum- 
stances that might indicate negligence. 

By way of summing up the gist of 
all these cases, it may be said that a 
jury. today may reach its verdict 
entirely by speculation, conjecture and 
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possibilities. 

What has been the effect of the 
decisions on our lower courts? 

(a) What is our pretrial situation 
today? 

Pretrial techniques start now with 
an assumption of liability and end with 
a defendant going to trial or paying 
the amount the plaintiff is willing to 
accept voluntarily. Cases are generally 
advanced for trial unless defendants 
make what the trial courts consider 
substantial offers in settlement. 

(b) What are the opportunities for 
obtaining fair trials? 

In the case of Gibson v. Elgin, Joliet 
& Eastern Railway Co., 246 F. 2d 834, 
a timekeeper sued for injuries when he 
allegedly slipped on some cinders or 
pebbles and bumped his head on the 
edge of a desk after placing an adding 
machine under the desk. The plaintiff 
testified that “he must have slipped”. 
The District Court granted defendant’s 
motion for judgment notwithstanding 
the verdict. The trial court stated, 


To find that plaintiff injured his 
head by slipping because of a foreign 
substance on the floor, we must infer. 
first, that there was such a substance 
at the place where the plaintiff was 
bending under the desk, and. second. 
that he actually slipped because of 
such condition. Thus, the finding, 
essential for the support of the verdict, 
is based upon one inference which rests 
in turn upon another inference. 


The Court of Appeals for the Seventh 
Circuit, in language that indicated its 
distasteful task, reversed the District 
Court. In its opinion the Court said: 


We agree with the District Judge 
that the finding essential to support 
this verdict “is based upon one in- 
ference which rests in turn upon an- 
other inference.” Under the recent 
decisions of the United States Supreme 
Court in FELA cases, speculation, con- 
jecture and_ possibilities suffice to 
support a jury verdict. 


Circuit Judge Schnackenberg wrote 
a dissenting opinion and showed his 
strong disagreement with the decisions 
of the Supreme Court when he referred 
to the fact that the verdict “is based 
upon one inference which rests in 
turn upon another inference”. He 
pointed out that not only did the jury 
speculate and conjecture, but in this 





particular case it was the witnesses 
themselves who were speculating and 
conjecturing on how the employee was 
injured. On rehearing, Chief Judge 
Duffy stated: 


There can be no doubt that a ma- 
jority of the Supreme Court, as pre- 
sently constituted, regards FELA cases 
as something apart and different from 
other negligence cases, and that a 
different rule or test applies. 


In Milow v. New York Central Rail- 
road, 248 F. 2d 52, the United States 
Court of Appeals for the Seventh 
Circuit had occasion to reverse a jury 
verdict for the plaintiff. The employee 
was a dining car pantryman who 
claimed he injured his wrist when 
lifting a cake of ice. In the lifting 
operation the ice slipped in the tongs 
provided by defendant. The only 
charge of negligence was that plaintiff 
was provided with defective ice tongs. 
The Court pointed out that there was 
no evidence that the tongs which plain- 
tiff used were sharp or dull. 


In a concurring opinion, Chief Judge 


Duffy stated: 


I think we are deciding this case 
correctly for the reason that there is 
not even a scintilla of evidence to 
support the charge of negligence by the 
defendant. However, I have consider- 
able doubt that our decision will be 
upheld. 


Judge Schnackenberg has _ pointed 
out that in a case decided in 1948, the 
Supreme Court disclaimed any inten- 
tion to make “for all practical pur- 
poses, a railroad an insurer of its 
employes.” That charge had been made 
by Judge Major, a great Chief Judge 
of this Court. Griswold v. Gardner, 7 
Cir., 155 -F. 2d 333, 334. 

In my opinion there was consider- 
able basis for Judge Major’s con- 
clusion. In his dissenting opinion in 
Bailey v. Central Vermont Railway, 
Inc., 319 U.S. 350, 358, Mr. Justice 
Roberts was apparently of that view. 
He said, “Finally, I cannot concur in 
the intimation, which I think the 
opinion gives [italics added] that, as 
Congress has seen fit not to enact a 
workmen’s compensation law, _ this 
court will strain the law of negligence 
to accord compensation where the em- 
ployer is without fault.” 


It is a sad commentary when judges 
of integrity and mental honesty are 
reversed in cases that shock their con- 
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sciences. Likewise, it is difficult to talk 
about justice and judicial reviews 
when Chief Judge Duffy makes the 
following observation of the present 
situation: 


In any event, there has been a sub- 
stantial change in the personnel of 
the Supreme Court since 1948. Recent 
cases of that court set forth in my 
opinion in Gibson v. Elgin, Joliet & 
Eastern Ry. . . have just about con- 
vinced me that in any case where a 
trial judge submits a case to the jury 
under the F.E.L. Act, and the jury re- 
turns a verdict for the plaintiff, the 
defendant may as well pay up, irres- 
pective of the proof on the question of 
negligence and causation. 


In the case Smith v. Illinois Central 
Railroad, in the District Court, Tenth 
Judicial District, County of Mower, 
Minnesota, action was brought to re- 
cover damages for death allegedly 
caused by the negligence of defendant. 
The jury returned a verdict for de- 
fendant, and plaintiff moved for a 
new trial. On motion the trial court 
granted a new trial “upon the ground 
and for the reason that the verdict of 
the jury is not justified by the evi- 
dence”. An appeal was taken to the 
Supreme Court of Minnesota. Motion 
to dismiss was filed and granted on 
the theory that the order of the trial 
court was non-appealable. To avoid a 
second trial before the same court 
settlement was made by the railroad. 

In the case of Wawryszyn V. Illinois 
Central Railroad, in the Superior Court 
of Cook County, Illinois, action was 
for death allegedly caused by provid- 
ing a piano-size dolly for moving a 
diesel motor instead of a different 
type of dolly six inches closer to the 
ground. Verdict was for plaintiff and 
damages of $27,500 awarded. The suit 
was for $215,000. The court on plain- 
tifl’s motion granted a new trial. Peti- 
tion for leave to appeal from the order 
was denied by the Appellate Court, 
First District, Illinois. On retrial a 
verdict in the amount of $90,000 was 
returned. An appeal was taken to the 
Appellate Court. While the Court held 
that the points raised constituted errors 
they were not of a reversible character. 

It may be doubted whether there has 
ever been a more unfair or unjust treat- 
ment of a defendant than in the case of 
Bowman v. Illinois Central Railroad 





Company, Circuit Court of Cook 
County, No. 50C-10087. 

While in the course of his employ- 
ment as a locomotive fireman, Bowman 
was injured. Bowman, with his at- 
torney, who had previously represented 
him in connection with other legal 
matters, settled his claim with the rail- 
road four months after the accident. 
A settlement release was given in the 
presence of his lawyer and seven wit- 
nesses, none of whom noticed anything 
to indicate he did not know exactly 
what he was doing. 

Two years later, a conservator on 
behalf of Bowman brought an action 
for damages in the Circuit Court of 
Cook County, Illinois. At issue at the 
trial was Bowman’s mental competency 
at the time he entered into the con- 
tract of settlement. A jury returned a 
special verdict finding he was incap- 
able of understanding the effect of the 
release, and a general verdict fixing 
damages at $200,000 was returned. 
At the time of the trial Bowman was 
a patient at a state mental institution. 

The Illinois Central perfected an 
appeal to the Appellate Court of 
Illinois, First District, contending (1) 
that the special verdict was contrary 
to the manifest weight of the evidence; 
(2) that numerous prejudicial errors 
had occurred at the trial in the receipt 
and rejection of evidence, in the con- 
duct of Bowman’s counsel, and in in- 
structions to the jury, each of which 
required reversal and a_ new trial, 
and (3) that the general verdict was 
grossly excessive, requiring a new trial 
or substantial remittitur. 

After the judgment in the Circuit 
Court, Bowman left the state institu- 
tion. A search for him resulted in find- 
ing that he was living in Honolulu. 
Those with whom he was acquainted 
there stated he appeared to them ra- 
tional in his actions and conversations. 


The Appellate Court reversed the 
trial court and remanded the cause 
for a new trial. The Court held that 
the special verdict was contrary to 
the manifest weight of the evidence 
and that there were many prejudicial 
errors respecting the receipt and re- 
jection of evidence by the trial court. 


(9 Ill. App. 2d 182). 


Shortly after the Appellate Court 
handed down its decision, Bowman re- 
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turned from Honolulu and re-entered 
the state institution. Bowman’s con- 
servator petitioned the Illinois Supreme 
Court for leave to appeal from the 
interlocutory and non-appealable judg- 
ment of the Appellate Court. The 
Illinois Supreme Court struck the por- 
tion of the Appellate Court judgment, 
remanding the case for a new trial, 
thus making the Appellate Court judg- 
ment final and appealable. Leave to 
appeal then was granted. 


In the Supreme Court, Bowman con- 
tended that a state appellate court is 
foreclosed in a FELA case from re- 
viewing the evidence and reversing 
and remanding for a new trial even 
where the court finds the verdict is 
contrary to the manifest weight of the 
evidence. 

The Illinois Supreme Court, in a 
four-to-three decision, reversed the 
judgment of the Appellate Court and 
affirmed the judgment of the Circuit 
Court. While the majority conceded 
that if the Appellate Court could exer- 
cise the jurisdiction vested in it by the 
Civil Practice Act, it could order a 
new trial when it found the verdict 
was contrary to the manifest weight 
of the evidence and the Illinois Su- 
preme Court could not review the cor- 
rectness of the Appellate Court’s de- 
termination of that question. However, 
the Court concluded that under the 
decisions of the Supreme Court of the 
United States, the only question to be 
determined by an appellate court was 
whether there is an evidentiary basis 
for the jury verdict. The majority of 
the court felt compelled to find that 
Bowman had introduced sufficient evi- 
dence of mental incapacity at the time 
he signed the settlement contract to 
withstand a motion for directed ver- 
dict. (11 Ill. 2d 186.) 

A petition for writ of certiorari was 
filed in the Supreme Court of the 
United States (No. 366). The petition 
was denied. Two days later Bowman 
again walked out of the state institu- 
tion. 

There is one aspect of the case that 
bears the scrutiny of fair-minded 
people. While the Appellate Court of 
Illinois, in a unanimous opinion, found 
many prejudicial errors in the trial 
that in the ordinary case would require 
reversal, the Supreme Court of Illinois 
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cavalierly brushed aside such findings 
by the Appellate Court, thereby deny- 
ing to the railroad even a fair trial. 
The majority of the Court apparently 
were content to find some evidence, no 
matter of what character or substance, 
that satisfied the charitable views of 
the Supreme Court of the United 
States. 


The Criticism of 
the Supreme Court 


Recently there have been several 
suggestions that while there may be 
a need to improve the quality of the 
United States Supreme Court, let it 
be done without detracting from the 
independence of this great institution. 
One can only say that when a court 
has gone so far to destroy law con- 
cepts to favor one segment of our 
people, the criticism cannot be less 
than the offense. All will agree that 
justices of the Supreme Court should 
be persons with exemplary principles 
of fairness and justice. If they show 
a lack of such qualities our criticism 
should be relentless and severe. 

It is obvious to those handling 
FELA cases that the concepts that are 
now made applicable by the Supreme 
Court are astonishing. In no place in 
the world can one, in the ‘writer’s 
opinion, find decisions more arbitrary 
and unreasonable. Such sound concepts 
as “equal protection of the law:’, “ 
and impartial trials”, “equal justice 
for all”, “preponderance of the evi- 
dence”, “substantial evidence”, “scin- 
tilla of evidence”, “ordinary prudence”, 
“reasonably foreseen”, “reasonable 
miaded men”, and “reasonably safe 
place”, are meaningless today. They 
have, in the writer’s opinion, been 
relegated by the Supreme Court to the 
limbo of forgotten things. The con- 


fair 


gressional concept of the Federal 
Employers’ Liability Act and all time- 
honored negligence concepts have been 
effectively emasculated. 

It can well be imagined what the 
many appellate judges were thinking 
when they read these FELA decisions 
handed down by a court they were 
taught to revere. It can also well be 
imagined what the many members of 
the Bar were thinking, as a great 
number have violently criticized these 
decisions. What were the many hun- 
dreds of laymen, 
agents and defendants, thinking, when 
they were informed concerning the 
import of the Supreme Court’s opin- 


including claim 


ions, being compelled to recognize that 
no matter how clear the proofs of ab- 
solute non-liability they would be re- 
jected by an ultimate court that would 
sustain liability without fault, using 
justifying words that have been repudi- 
ated judicially for five 
namely, that juries can speculate or 
conjecture in favor of the plaintiff on 


centuries, 


less than even a scintilla of evidence? 

These decisions have taken us back 
to the days when it was claimed that 
“The King can do no wrong.” Today 
it is that “The jury can do no wrong.” 
Apparently there are certain members 
of the Supreme Court who believe that 
they have been commissioned and are 
privileged from their ivory towers to 
impose their liability-without-fault phi- 
losophies on the country rather than 
follow the acts of Congress and the 
concepts of law established by judges 
of long trial experience and sound 
judgment. 


We are observing today actually a 
judicial Robin Hood at work. The 
legalistic confiscation of dollars from 
employers through unfair theories of 
substantive principles and procedural 
maneuvering has done great damage to 
the courage of the Bench and Bar and 
to the morality of claimants and their 
associates and hangers-on. 


Those daily handling claims under 
the FELA know that these decisions 
have created a racket in this country. 
While there are many persons han- 
dling FELA claims and cases who are 
honest and ethical, there are far too 
many that are taking advantage of the 
hopeless judicial situation. Those bene- 
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fitting are ambulance-chasing lawyers 
with their eye on the quick pot of 
gold, claimants who revise the causal 
facts and damage results of accidents 
by crass perjury, and a small group of 
the medical profession serving as ex- 
pert witnesses. 

The pendulum has now swung to its 
limit. Maybe the majority of the 
Supreme Court considers that it has a 
mission to take an extreme position in 
order to force Congress to adopt a 
If this 
extra-judicial objective is the reason, 
then it may be said that the result has 
at least a laudable aspect because such 


workmen’s compensation act. 


an act would stop much dishonesty and 
perjury, and protect the harassed car- 
riers. However, now that the rail- 
roads are forced to pay any and all 
claims substantially on any basis de- 
manded for fear of getting a worse 
licking before juries, steps must be 
taken by Congress to remedy the situ- 
ation. Certainly a reasonable compen- 
sation act would remove the present 
Supreme Court and its unprecedented 
philosophies from this area of litiga- 
tion. 

Unless Congress does take immediate 
steps, it is obvious that the concepts 
and principles which the majority of 
the Supreme Court is now advocating 
are under its impact going to permeate 
other branches of the law and destroy 
every semblance of fair jury trial 
under the F.E.L.A. 

While the foregoing critique of the 
Supreme Court is strong, it is no more 
strong than that made by some of its 
own most able and experienced mem- 
bers, nor by circuit and trial judges 
who have thrown up their hands in 
despair over the unjudicial sophistries 
of that Court in the negligence field. 

One can even paraphrase the Court 
by using the language of three of its 
judges in a recent Communist case in 
which the Court thought the lower 
court was too severe in penalties im- 
posed for refusal to answer questions. 
Mr. Justice Douglas, with Chief Justice 
Warren and Mr. Justice Black joining, 
said: 


This case to me is a shocking in- 
stance of the abuse of judicial au- 
thority. It is without precedent in the 
books. [26 L.W. 4020]. 
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Swindlers and the 
Securities Acts 
(Continued from page 133) 


could have only one satisfaction for 
the same wrong.* 

Although Errion v. Connell advanced 
the X-10B-5 action to the point where 
it is becoming a generally useful 
weapon against swindlers, the decision 
has not escaped adverse comment. The 
Harvard Law Review*+ questioned the 
court’s jurisdiction over one of Errion’s 
“lulling” activities that had occurred a 
year after the principal transaction. It 
appeared that a year after Errion had 
“sheered” Mrs. Connell of all her 
property, she kept after him in an at- 
tempt to secure the promised money. 
In order to placate her, a year after 
the main purchase of securities, Errion 
reconveyed a parcel of residential 
property to her, but in so doing he 
encumbered it with a $16,000 note and 
mortgage which he fraudulently in- 
duced her to execute and which he 
promptly thereafter sold to other per- 
sons, unknown to her. The criticism 
was that this particular “lulling” trans- 
action was too remote as to time and 
similarity of proof to have been within 
the “core” of facts that in the first in- 
stance justified the court in handling 
the non-federal subject along with the 
federal subject. It was felt that the 
court’s failure to recognize two dis- 


tinct transactions resulted in question- 
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of the doctrine of 
pendent federal jurisdiction. However, 


able extension 


had the court severed this last trans- 
action from the first it could none the 
less have stood upon its own jurisdic- 
since the $16,000 note 
(having a five-year maturity) was a 


tional feet, 


security, and instrumentalities of inter- 
state commerce had been employed. 


A more fundamental criticism came 
the Stanford Law Review.*® 
There it was observed that Errion’s 


from 


misrepresentation was to the value of 
land given as consideration for the 
purchase of securities and not as to 
facts relating to the securities them- 
selves. For this reason, it was argued 
that Rule X-10B-5 had been too broad- 
ly construed by the court in the light of 
the purpose of the Exchange Act of 
1934 and the limits of the commerce 
clause of the Constitution. The court 
did not treat this point in its decision, 
but it may be observed that both 
Section 10(b) and its rule expressly 
outlaw fraud in connection with the 
Hence, 
at least literally, the Errion fraud was 
within the language of X-10B-5. Rule 
X-10B-5 has already withstood con- 
stitutional attack for indefiniteness and 
delegated 
power.*® Furthermore, Section 17(a) 
of the Securities Act of 1933, from 
which the Commission borrowed the 
Rule X-10B-5, 
If the 
critics are right and the court in Errion 
v. Connell wrong, then X-10B-5 will be 
restricted to liability on 
who may pur- 
chase or sell securities in transactions 
with uninformed persons. Such restric- 
tions would appear contrary to the 
language of both the act and rule 


purchase or sale of securities. 


for being in excess of 


language employed 
has been held constitutional.*# 


imposing 


“corporate insiders” 
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which makes each applicable to “any 
person”. 

It is interesting to observe that since 
this all began, the law review writers 
have with 
acumen the many anomalies in this 
complicated securities legislation and 
on occasion have been predicting lim- 
ited usefulness of X-10B-5, while the 
federal courts, with but few exceptions, 


been discussing much 


have been boldly applying the language 
of the rule and looking to the broad 
purpose of the legislation to justify 
favorable results. What the United 
States Supreme Court will do when 
Rule X-10B-5 comes before it is diffi- 
cult for anyone to predict. If, in at- 
tempting to reconcile the irreconcilable, 
emphasis should be placed upon the 
rule expressio unius est exclusio 
alterius, the X-10B-5 action may be in 
for a stunted growth. On the 
hand, should the Court do as it says 
it did in S.E.C. v. Joiner Corp.:48 “In 
the present case we do nothing to the 
words of the Act; we merely accept 
them”, then the X-10B-5 action gives 
promise of fully maturing into a potent 
civil remedy against the modern 
swindler and his fraudulent schemes. 
Then, they of the J. Rufus Wallingford 
type who “Toil not; neither do they 
spin”, but instead lie awake nights, 
thinking up schemes to circumvent the 


other 


common law, will be jumping from the 
frying pan into the fire. 
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the subject. The best known include a 
work by Ignatius Donnelly (called The 
Great 
other (The Bi-Literal Cypher of Fran- 
cis Bacon—1900) by Mrs. E. W. 
Gallup. These contend that crypto- 


Cryptogram—1887) and an- 


grams or ciphers in the works amount 
to concealed signatures of Francis 
Bacon, who himself had written a work 
on cryptography. But these ciphers 
either tend to cancel out each other or 
are so broad as to demonstrate that 
almost any works were written by 
Bacon.” An Oxford scholar told me 
he once saw one of these ciphers ap- 
plied to Milton’s Paradise Lost and it 
showed Bacon was its author. By 
analogy, in the 46th Psalm the 46th 
word from the beginning is “shake” 
and the 46th word from the end is 
“spear”, but this hardly proves that 
Shakespeare wrote that psalm! 


In 1916 one George Fabyan, of 
Geneva, Illinois, ingeniously succeeded 
in inducing the Circuit Court of Cook 
County to uphold the Baconian theory. 
He had William N. Selig, a film pro- 
ducer of Shakespeare plays, file a col- 
lusive suit to enjoin Fabyan from pub- 
lishing material “tending to prove” 
that Bacon wrote Shakespeare. The 
court, in an opinion by Judge Richard 
S. Tuthill, found that Bacon was the 
author of the works erroneously at- 
tributed to Shakespeare, and awarded 
Fabyan $5,000 damages for restraint 
of publication that Bacon was the true 
author. The Baconians hailed this de- 
cision. The executive committee of the 
court, however, later issued a state- 
ment that the question of authorship of 
the Shakespeare writings was not prop- 


erly before the court.‘ 

It is asserted that Bacon’s author- 
ship has been accepted by a number 
of eminent persons, including our own 
Supreme Court Justice, Oliver Wendell 
Holmes, and Lord Penzance,° distin- 
guished English jurist. But many of 
the claims are so extravagant, particu- 
larly the ciphers and cryptograms, as 
to incur ridicule. This in turn has had 
the effect of discrediting all serious 
efforts to question the authorship of 
the Shakespeare works. 

In 1903 Henry James said: 


I am...haunted by the conviction 
that the divine William is the biggest 
and most successful fr, 1d ever prac- 
ticed on a patient world. The more I 
turn him round and round the more he 
so affects me . .. I can only express 
my general sense by saying I find it 
almost as impossible to conceive that 
Bacon wrote the plays as to conceive 
that the man from Stratford, as we 
know the man from Stratford, did. 


But aided by the eminence of many 
of its advocates, the Baconian theory 
persists. Any one who questions the 
authorship is more than likely to be 
considered a Baconian. 


Christopher Marlowe 

A book appeared about three years 
ago by a writer, Calvin Hoffman, called 
The Murder of the Man Who Was 
Shakespeare. This claimed that Chris- 
topher Marlowe was the author of the 
Shakespeare works. 


Marlowe was the son of a Canter- 
bury shoemaker, born the same year 
as Shaksper (1564). Through scholar- 
ships he received his Bachelor of Arts 
degree from Cambridge University at 
twenty, and three years later his 
Master’s degree (1587). At first this 


degree was withheld, but he received 
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it as the result of an order from the 
Privy Council signed in the Queen’s 
name. Marlowe was one of the great 
Elizabethan writers. The scholars in- 
fer from the works he sometimes col- 
laborated with Shakespeare. The Ency- 
clopaedia Britannica says of Marlowe:® 


He first, and he alone, guided Shake- 
speare into the right way of work... 
He is the greatest discoverer, the most 
daring and inspired pioneer, in all 
poetic literature. Before him there 
was neither genuine blank verse nor 
a genuine tragedy in our language. 
After his arrival, the way was pre- 
pared, the paths made straight, for 
Shakespeare. 


The resemblance between his writ- 
ings and Shakespeare’s (some passages 
being almost identical in language) led 
Hoffman to the conviction that Mar- 
lowe was the author; so he studied 
his life. 

Marlowe had a close friend in 
Thomas Walsingham, a wealthy patron 
of the arts, who inherited a large estate 
twelve miles outside of London. Mar- 
lowe and Walsingham were intimate 
in an erotic relationship. A cousin of 
Thomas Walsingham was Sir Francis 
Walsingham, a member of the Privy 





3. THe SHAKESPEARE CIPHERS EXAMINED, Fried- 
man, 1957 (Cambridge University Press). 

4. THe SHAKESPEARE CIPHERS EXAMINED (pages 
206-7); Selig v. Fabyan, Gen. No. 19054, Circuit 
ae of Cook County, opinion filed April 21, 
1916. 

5. Tue Bacon-SHAKESPEARE CONTROVERSY, by 
Lord Penzance. 

6. ENcycLoOPAEDIA Britannica, 14th Edition. 
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Council and head of the Elizabethan 
secret service. He employed seventy 
spies in espionage and counter-espio- 
nage work in England and abroad. 
Hoffman deduces that it was Sir Fran- 
cis Walsingham who obtained the order 
from the Privy Council which got 
Marlowe his Master’s degree from 
Cambridge. 

Marlowe paraded atheistic views. 
Punishment for public 
burning, and one of Marlowe’s Cam- 
bridge associates, Francis Kett, was 
burned for heresy in 1589. Marlowe 


heresy was 


was vain and arrogant and made ene- 
mies, who accused him of atheism and 
homosexuality. Both charges seem to 
have been true. He never showed in- 
terest in the opposite sex. 

Open heretical activities could not 
be overlooked, and the Privy Council 
in 1593 issued a warrant to apprehend 
the authors of “lewd and mutinous 
libels”, and if they refused to confess, 
to put them to torture in Bridewell 
Prison. One of Marlowe’s friends, the 
poet, Thomas Kyd, was arrested, tor- 
tured, and in his testimony implicated 
Marlowe. Six days later the Privy 
Council ordered Marlowe’s arrest, with 
a warrant to the 
Thomas Walsingham, or any other 
place where he might be found. He 
was arrested and interrogated, after 
But 
he was in deep trouble and under 
orders not to leave London. 

Within a few days literary London 
learned of the sudden “death” (not 
murder or execution) of “that foul 
mouthed atheist and play maker, Chris- 
topher Marlowe”. Marlowe’s death 
was at first attributed to the plague, 
then rampant in London, but later it 
was said he was “stabbed to death by 
a certain bawdy Serving-man”,’ and 
until 1925 every biography of Marlowe 
described his death as occurring at 
Deptford in a tavern brawl. 

In 1820 it was learned that the 
parish records at Deptford showed a 


search house of 


which he was released on bail. 


burial “Ist June 1593, Christopher 
Marlowe, slain by Francis Archer”. 
No one knew who Francis Archer was. 

Then, in 1925 the original record 
of the coroner’s inquest on Marlowe’s 
death, written in Latin, was discovered 
in the London Public Record Office. 
This tells that sixteen named witnesses 
swore Marlowe was stabbed to death 
on the evening of May 30, 1593, by 
Ingram Frizer (not Francis Archer as 
the burial record stated). The evidence 
was that Marlowe and Frizer with 
Nicholas Skeres and Robert Poley met 
at the house of a widow, Eleanor Bull. 
After supper Marlowe was lying on the 
bed in a private room, Frizer was sit- 
ting near the bed with his back to 
Marlowe, facing a table; Skeres and 
Poley were sitting on either side of 
that he was hemmed in. 
Marlowe and Frizer started quarrel- 
ling over the reckoning, and Marlowe 
in anger seized Frizer’s dagger and 


Frizer so 


gave him two wounds on the head. 
Frizer, not being able to get away, 
struggled with Marlowe, and in self- 
defense, with the same dagger, gave 
Marlowe a mortal wound over the right 
eye, two inches deep and one inch wide, 
and Marlowe died instantly. The Queen 
pardoned Frizer a month later. This 
document is genuine beyond question. 
It is stamped with the Queen’s stamp 
and signed with her own hand. 

Hoffman noted that the stabbing 
was on May 30, 1593, and that the 
first Shakespeare publication occurred 
on September 22 of that very year. 
If Marlowe was killed as the inquest 
showed, obviously Hoffiman’s theory 
of the authorship would fail. But 
Hoffman was so convinced of Mar- 
lowe’s authorship he undertook to 
show that the facts stated in the report 
of the inquest were falsified. To do so 
he argued as follows: 

Marlowe at the time was in imminent 
danger of being burned for heresy. 
His powerful friend and paramour, 
Thomas Walsingham, assisted by his 


cousin, Sir Francis Walsingham, engi- 
neered the purported death as a means 
of escape for Marlowe. Hoffman found 
that Ingram Frizer was in Thomas 
Walsingham’s employ and was a no- 
torious swindler. After his purported 
killing of Walsingham’s beloved favor- 
ite, he continued to live on Walsing- 
ham’s estate, served as a “dummy” for 
Lord and Lady Walsingham in shady 
deals, and twenty years later was still 
in Walsingham’s employ. Nicholas 
Skeres was a “robber” and a “cut- 
purse” who had already been an ac- 
complice of Frizer in a swindle under- 
taken for Thomas Walsingham. Poley 
was the same type as Skeres, or worse. 
The very day of the stabbing he re- 
turned from espionage work abroad 
and went to Deptford. Hoffman found 
the inquest report incredible in that 
when Marlowe and Frizer were quar- 
relling, Frizer had his back to Mar- 
lowe; that Skeres and Poley did not 
remonstrate with Marlowe when he 
stabbed Frizer, but instead continued 
to sit where they were, blocking Frizer 
from escape. Hoffman produced testi- 
mony from leading neuro-surgeons, 
whom he characterizes without naming, 
that Marlowe’s immediate “death from 
the wound described was a medical 
impossibility”. This has been corrobo- 
rated to me by Dr. W. Frederic Schrei- 
ber, of Detroit, a leading neuro-surgeon 
with extensive experience in the field 
of head injuries. 

Reconstructing the evidence, Hoff- 
man gives the following account of 
what he thinks occurred. Walsingham’s 
three minions went to Deptford and in 
the disreputable water-front district 
found a victim, probably a sailor back 
from a long voyage, whom they lured 
to the house of Eleanor Bull by offers 
of drinks and perhaps a wench. The 
sailor is plied with drinks in the 
private room, after supper “passes out” 
on the bed, and Frizer, Skeres and 
Poley carry out their orders. Frizer is 





7. Wrr’s Treasury, by Francis Meres (1598). 
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taken into pre-arranged custody, so 
that everything looks regular, and 
pleads self-defense. The Queen’s Coro- 
ner is assured by Walsingham that the 
body is that of Marlowe, the testimony 
is given and the sailor’s body is buried 
in an unknown and unmarked grave. 
The parish register shows the burial of 
Marlowe. Meanwhile Marlowe has 
escaped in disguise with his books and 
is safe in hiding abroad. Walsingham 
then finds a poor actor named Shak- 
sper in London, subsidizes him into 
permitting his name to be used as the 
author, and so Shaksper mysteriously 
became wealthy about this time. Mar- 
lowe sent his manuscripts to Walsing- 
ham who had them copied before pub- 
lication to avoid recognition of Mar- 
lowe’s handwriting. This is corrobo- 
rated by a bequest to a scrivener in 
Walsingham’s will, a most unusual 
bequest from one in his position. Hoff- 
man believes that “Mr. W. H.” to 
whom the Shakespeare poems and son- 
nets were dedicated was Walsing-Ham. 

Other-corroboration of his theory i% 
offered by Hoffman. Fifty years ago, 
a Dr. Thomas Corwin Mendenhall 
evolved a scientific method of detect- 
ing authorship by graphs holding good 
for all the writings of any given 
author, based on length of sentences, 
length of words and other character- 
istics of style. A wealthy Shakespeare 
enthusiast and believer that Francis 
Bacon was the author furnished the 
professor with money for a test. His 
staff counted two million words taken 
from the works of well-known authors, 
including Bacon, Ben Jonson, Gold- 
smith, Beaumont, Fletcher. Marlowe, 
Lytton, Shakespeare, etc. Graphs were 
made from 200,000 words of Bacon, 
400,000 of Shakespeare, 75,000 of Ben 
Jonson, and all the words in the seven 
plays of Marlowe. There was no re- 
semblance between graphs of Bacon 
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and Shakespeare and the Baconian’s 
money failed to prove what he hoped. 
Shakespeare’s vocabulary was found 
unusual in that four letter words ap- 
peared with the greatest frequency. 
Mendenhall found on comparing the 
characteristic graphs, that Marlowe 
“agreed with Shakespeare as well as 
Shakespeare agreed with himself”. As 
far as Mendenhall knew when he made 
the test, Marlowe had been killed in a 
tavern brawl in 1593 and could not 
possibly have written the Shakespeare 
plays. 

Hoffman hoped to find further cor- 
roboration in Walsingham’s grave. He 
got permission to open it, but found 
it contained nothing but sand.§ 

The least that can be said for the 
Hoffman argument for Marlowe is that 
it is consistent with what we know, 
and what we do not know, about 
Shaksper of Stratford. Two questions, 
however, arise: First, how did Mar- 
lowe become familiar with the law? 
And second, Marlowe not being in- 
terested in the opposite sex, what ac- 
counts for the presence in the auto- 
biographical sonnets of the impassioned 
poetry addressed to the “dark lady”? 


Edward de Vere, 

Seventeenth Earl of Oxford 
Another who disbelieved the Strat- 

fordian authorship was an English 

schoolteacher with the unfortunate 

name of J. Thomas Looney. His name 

has not helped his theory.. He had no 


preconceived notions, except that. the . 


identity of the author was deliberately 
concealed, and the name Shakespeare 
a pseudonym. He decided to Jook for 
early works of the author, convinced 
the Shakespeare works were his ma- 
ture writings. 

He was struck with the form of the 
six line pentameter stanzas in Venus 
and Adonis, the earliest Shakespeare 


writing, “the first heir of my inven- 
tion”. He looked for this form in other 
sixteenth century verse. He found it 
in the poetry of Edward de Vere, the 
seventeenth Earl of Oxford, whose 
name he had not previously noted. 
Oxford’s dates were 1550 to 1604, so 
that he was about forty, the right age, 
when the Shakespeare works began to 
appear. Reading all this poet’s works, 
Looney found the form of stanza he 
had noted was common in de Vere’s 
poetry and in Shakespeare, but almost 
nowhere else in contemporary English 
verse. As he studied de Vere’s life he 
became convinced, and published his 
book, Shakespeare Identified, in 1920. 
Others later supplemented his research, 
notably Dorothy and Charlton Ogburn, 
the latter a lawyer, in a voluminous 
work in 1952, entitled This Star of 
England. 

The following is a résumé of what 
they found. 

Edward de Vere was trained by his 
father in riding, hunting, falconry and 
jousting, but his father died when he 
was twelve, and the boy then inherited 
the title as the seventeenth Earl of 
Oxford. His coat-of-arms bore a lion 
shaking a spear. As the ranking peer 
of England he also took the hereditary 
title of Lord Great Chamberlain, an 
office close to the Queen’s person. His 
mother shortly remarried, and Queen 
Elizabeth as his guardian placed him 
in the household of William Cecil, the 
Lord Treasurer, and virtual Prime 
Minister. There he was tutored by his 
uncle, the scholar, Arthur Golding, in 
French, Latin and Greek, the classics 
and poetry. Under Golding’s tutelage 
he made translations of Ovid, one of 
the principal sources drawn from in 
Shakespeare. Golding at this time was 
preparing his principal work, the first 
English translation of Ovid, which the 
scholars tell us was the translation used 
by Shakespeare. 

Oxford was graduated from Cam- 
bridge University at fourteen and took 
his master’s degree from Oxford Uni- 
versity at sixteen, followed by three 
years’ law study at Gray’s Inn. There 
he wrote, produced and acted in plays 
and masques. 

He entered the Queen’s service at 








8. THE PoACHER FROM STRATFORD, by Frank W. 
Wadsworth (1958). 
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Court and continued to write and pro- 
duce poetry and plays to entertain the 
Queen, who spoke six languages and 
had a deep interest in literature and 
the classics. He also distinguished 
himself in tournaments and became 
known at Court as the “Spear-shaker”. 
He was sometimes called “Will”, a 
sort of pun on a translation of the 
name, Vere. 

Although the Queen, then forty, was 
seventeen years older, she “wooed the 
Earl of Oxford”, as reported in state 
papers, and they had a love affair over 
several years. (The incredulous are 
reminded that about fifteen years later 
she had a love affair with the Earl of 
Essex, and she was thirty-four years 
older than Essex.) 


Oxford became restive at the idle 
life at Court, but the Queen denied his 
request to enter the military or naval 
service. To keep him at Court she 
approved his marriage to Anne Cecil, 
the Lord Treasurer’s daughter, then 
fifteen. She made Cecil Lord Burghley, 
to give his daughter adequate rank. 
Burghley was shrewd. He had Oxford 
make over to him one of his principal 
estates and kept a hand in the manage- 
ment of the others. The marriage was 
unhappy. Anne was dominated by her 
parents who disapproved of Oxford’s 
literary activities, not then considered 
respectable even for one not a peer. 


Oxford travelled in Europe, espe- 
cially Italy, visiting the places where 
scenes were later laid in the Shake- 
speare plays. The famous seven ages 
of man, as described by Jaques in As 
You Like It, are portrayed with strik- 
ing similarity in an allegorical mosaic 
in the pavement of the cathedral at 
Siena, where Oxford sojourned in 
1575.9 He kept writing Burghley to 
send him more money, and to sell his 
lands for the purpose. Burghley had 
spies constantly watching him. 

When Oxford reached the French 
Court, he learned his wife had given 
birth to a daughter. An ugly rumor 
reported it occurred eleven, and not 
nine, months after he left England. 
He rushed back and refused to speak 


to his wife or Burghley when he 
landed, 


Oxford kept rooms in London where 
he encouraged writers such as Lyly, 


Kyd, Marlowe, Munday, Nashe, Dek- 
ker, etc., and he helped them finan- 
cially. He had his own troupe of 
actors, known as “Oxford’s Boys”. 
Henry Wriothesley, the Earl of South- 
ampton, was one of this group. Oxford 
wrote plays for them and this troupe 
came to occupy a leading place in the 
dramatic world. Oxford became im- 
poverished in this venture. The Queen 
had promised to finance it but did not 
keep her promise until later. 


In 1578, Oxford was the chief 
dramatist of a pageant for the Queen 
at Cambridge. The poet, Gabriel Har- 
vey, hailed Oxford both as a poet and 
as a tournament hero. He said of him, 
“thine eyes flash fire, thy countenance 
shakes a spear”, 

Oxford became hopelessly infatu- 
ated with a wanton, dark-eyed and 
dark-haired maid of honor of the 
Queen, a “dark lady”, named Anne 
Vavasor. This passionate attachment 
resulted in the birth of a child, and the 
Queen, a woman scorned, had them 
both imprisoned in the Tower. Oxford 
was released after forty-one days, but 
was banished from Court for two 
years. 


The lands of Oxford were constantly 
being sold to pay debts. His personal 
fortune dwindled under Burghley’s 
management, while the crafty Burghley 
himself became wealthy. Most of the 
records about Oxford are from Burgh- 
ley’s papers. They contain self-serving 
statements to indicate he was helping 
Oxford, but everything derogatory 
about Burghley, or favorable about 
Oxford, was apparently carefully de- 
stroyed. 


In 1586, Oxford sat on the Court 
that tried Mary Queen of Scots. The 
same year Queen Elizabeth made him a 
grant of the modern equivalent of 
$40,000 a year, probably to fulfill her 
earlier promise to help finance the 
theater. The Shakespeare historical 
plays made the theater a patriotic rally- 
ing ground, as the Spanish Armada 
threatened. In 1588 Oxford com- 
manded a ship against the Armada. 
While he was at sea, his wife died. 


Three years later, Oxford remarried. 
His second wife, Elizabeth Trentham, 
was well-to-do. They lived in London 
near the theater where plays later pub- 
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lished as Shakespeare’s were produced. 
His only son was born in 1593 and 
was named Henry. 

In 1601, Oxford was one of the 
twenty-five peers who composed the 
Court that tried Essex for his rebellion. 
Implicated also was Henry Wriothes- 
ley, the Earl of Southampton. Both 
were convicted. Essex was executed, 
but Southampton’s sentence was com- 
muted and he was imprisoned for two 
years until Queen Elizabeth’s death in 
1603. 

Oxford was one of six peers who 
bore the canopy at Elizabeth’s funeral, 
as he had borne her canopy at the 
Armada victory celebration. In the 
125th Shakespeare sonnet is the line 
“Were’t aught to me I bore the 
canopy?” 

Oxford died June 24, 1604. King 
James caused eight Shakespeare plays 
to be produced at Court as a tribute to 
him. When Oxford’s widow died nine 
years later, fourteen of the plays were 
produced at Court in tribute. 

All the facts of Oxford’s life are 
consistent with his having been the 
author of the Shakespeare works, and 
none is inconsistent. Every important 
fact, including familiarity with the law, 
which the works themselves, without 





9. Epwarp DE VERE, 17TH EARL OF OXFORD AND 
SuHakKeEspPearRE, by William Kittle (1942). 
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other evidence, indicate must have been 
true of Shakespeare was true of Ox- 
ford. His writings were praised by his 
contemporaries, including the great 
poet Edmund Spenser. In a dedicatory 
Sonnet to Oxford, published in the 
Faerie Queene in 1590, Spenser hailed 


. 


him as one “most deare” to the Muses. 
Although passages in two or three of 
the plays are assumed by some scholars 
to refer to events occurring after 
1604, the principal question about 
Oxford, if he wrote the Shakespeare 
works, is his anonymity. The Oxfordian 
argument on this point is as follows: 
The autobiographical sonnets refer to 
disgrace and loss of the author’s good 
name. But more cogent reasons ap- 
pear. An unwritten code forbade the 
publication during their lives of poetry 
written by the nobility. Furthermore, 
the law prohibited the portrayal on the 
stage of living persons. Prominent 
public characters, the intimate details 
of the lives of royalty, the foibles and 
sins of those at Court, and current 
political events and affairs of State, 
all thinly veiled, form a major part of 
the subject matter. These could be re- 
garded as pure imagination if written 
by an outsider. But when written by 
one in Oxford’s position at Court, they 
would take on reality and have reper- 
cussions upon the throne itself. In spite 
of her love of literature, the Queen 
could not ignore this hazard. We are 
told that at Burghley’s instigation she 
herself enjoined anonymity upon Ox- 
ford as the price of his freedom to 
write as he chose. In his devotion to 
her he accepted these terms. 
the author 
chafed unhappily at his enforced ano- 
nymity. However, the pseudonym may 
be revealing, and perhaps there is a 
name-clue in one sonnet in the words 
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“My name is Will.” We know “Spear- 
shaker” and “Will” were Court nick- 
names for Oxford. 

The argument is that Shaksper of 
Stratford took advantage of the official 
conspiracy of silence about Oxford’s 
authorship, and used the resemblance 
of his name to insinuate his own au- 
thorship, which Oxford was powerless 
to deny. Later through Henry Wrioth- 
esley, the Stratford man was used as 
a blind. Southampton’s payment to him 
for this service was the mysterious 
source of Shaksper’s wealth. The two 
years Southampton was in prison were 
almost the only ones during which no 
publication of the Shakespeare works 
appeared, from the first poem pub- 
lished in 1593 until Oxford’s death in 
1604. That year Hamlet was completed 
in the second quarto, generally con- 
sidered the last, best, and most autobio- 
graphical play. Oxford had a cousin, 
Horatio de Vere, thought to be the 
Horatio of the play. In his dying 
speech Hamlet says, 


O good 
name, 

Things standing thus unknown, shall 
live behind me! 

If thou didst ever hold me in thy heart, 

Absent thee from felicity a while, 

And in this harsh world, draw thy 
breath in pain 

To tell my story ... The rest is silence. 


Horatio, what a wounded 


On Oxford’s death publication of 
the Shakespeare plays stopped, and ex- 
cept for three plays and the sonnets, no 
more were published until nineteen 
years later when twenty plays were 
published for the first time. 

After Oxford’s death, Burghley’s 
son, Robert Cecil, Francis Bacon and 
Ben Jonson are believed to have per- 
suaded the Earl of Pembroke and his 
brother, Oxford’s son-in-law, the Earl 
of Montgomery, and also Oxford’s son, 
the eighteenth Earl, to preserve the 
anonymity. The Earl of Pembroke paid 
Ben Jonson the modern equivalent of 
$8.000 a year to supervise the posthu- 
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mous publication under the pseudonym 


and to write the introductory poem for 
the First Folio, as though he had been 
personally with Shake- 
speare. The Folio was dedicated to the 


acquainted 


Earls of Pembroke and Montgomery. 
In 1940 
X-ray and infra-red examinations of 


There is further evidence. 


several portraits of Shakespeare showed 
them to ke alterations of portraits of 
Lord Oxford. So examined the Ash- 
bourne portrait of Shakespeare in the 
Folger Library in Washington revealed 
underneath a portrait of Oxford in 
Court dress by the Dutch painter Cor- 
nelius Ketel, the Trentham coat-of-arms 
in one corner was painted out, the face 
was altered and the hair changed to a 
bald head. A neck-piece such as was 
worn by commoners was painted over 
the lace ruff of the nobility bearing 
the Tudor rose. And Oxford’s wild 
boar crest is discernible on a signet 
ring on the thumb. 

This is the gist of the Oxfordian 
argument, which is copiously supple- 
mented in the books with supporting 
quotations from the Shakespeare works. 

Sigmund Freud, who never took 
anything for granted except sex, said 


I no longer believe that . . . the man 
from Stratford was the author of the 
works that have been ascribed to him. 
. . . | am almost convinced that the 
assumed name concealed the personal- 
ity of Edward de Vere, Earl of Oxford. 





Now, ladies and gentlemen of the 
jury, you have been given an all-too- 
condensed summation of the evidence. 
It is for you to determine the answers 
to the two questions put to you at the 
outset: Was Shakespeare the same man 
as Shaksper, and if not, who was he? 
Was the author William Shaksper; 
Francis Bacon; Christopher Marlowe; 
Edward de Vere, Earl of Oxford; or 
someone else? In other words, ladies 
and gentlemen of the jury, “Who- 
dunit” ? 

You may now retire and consider 
your verdict, 
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tions of esteemed used law books purchased. 
Price list free on request lists some used law books 
we have for sale, also indicates the type materials 
we will purchase. Claitor’s Book Store, Baton Rouge 
2, Louisiana. 





“THE HAND OF HAUPTMANN,” STORY 
of Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 pages, 250 Illus- 
trations. Price $5.00. J. V. Harinc @ J. H. 
HarinG, 15 Park Row, New York 38, N Y. 





WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for ‘Questioned Docu- 
ments, Second Edition.”” 736 pages, 340 Illustra- 
tions, $12.50 delivered. Also “The Problem of 
Proof’, 539 pages, $10.50 delivered. Atsert S. 
Ossorn, 233 Broadway, New York 7, N. Y. 


LOTTERIES, LAWS, AND MORALS, by Judge 

Francis Emmett Williams of St. Louis, retired. 
The Warren Deluge of Overworld Lottery Gam- 
bling flooding mails and airways through seven 
enforcement loopholes at Washington. Foreword by 
Missouri Attorney General Dalton, Commendation 
by Bishop Ivan Lee Holt, Editor H. H. McGinty, 
Dr. Daniel A. Poling. Pages 338. Price $5.00. 
Order from Vantage Press, Inc., 120 W. 31st St., 
New York 1, N Y. 








LAW BOOKS—WE CAN SUPPLY THE 

following sets at this time: U.S. Attorney 
General Opinions, complete sets or odd volumes— 
Decisions of the Commissioner of Patents, com- 
plete sets or odd volumes. Practically all Law 
Reviews and Periodicals published in the U.S.A. 
Law Books bought, sold and exchanged. Write us 
for your every law book need. DENNIS & CO., 
INC., 251 Main St., Buffalo 3, New York. 





LAW BOOKS BOUGHT, SOLD, _ EX- 
changed. Free Catalogue. Irvine Kotus, 516% 
Main St., Vancouver, Washington. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Ceci, SkiPpwitB, 
108 East Fourth Street, Los Angeles 13, California. 


FOR A PROMPT CASH OFFER ON LAW 
books, write The Michie Company, Charlottes- 
ville, Virginia. 





SCIENTIFIC EXAMINATION OF QUES: 

tioned Documents by Ordway Hilton. 1 Vol., 
illustrated, $15.00 delivered, Callaghan & Company, 
6141 N. Cicero Avenue, Chicago 46, Illinois. Erwin 
W. Roemer reviewing this book in ABA Journal 
comments: “... highly necessary to lawyers and 
other investigators because it contains caveats 
against careless handling of material under investi- 
gation, and explains the proper ways to best pre- 
serve the evidence for critical scientific investi- 
gation.” 





FOR SALE 


HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents.” Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Elliott 2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years’ experience. For- 
merly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





WM. H. QUAKENBUSH—30 YEARS’ EXPE- 

rience in the disputed document field. Qualified 
in all courts. Fully equipped laboratory. Listed in 
Martindale-Hubbell Directory. Phone VI 3-7826, 
Box 424, Lawrence, Kansas. 





TIME MASTER MODEL DICTATING MA.- 
chine and receiving set, like new. Original cost, 


$750; will sell for $350. Box 9F-3. 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. Dickens 2-2391. 
Over 30 years with Post Office Department. Quali- 
fied in all courts. Completely equipped laboratory for 
handling all types of document problems. Member 
American Academy of Forensic Sciences. Listed 
in Martindale-Hubbell Law Directory. 





RICHARD BOWEN, DETROIT 27, MICH. 

28 years’ experience. Qualified in all courts. 
Completely equipped laboratory. 10023 Hubbell Ave. 
VErmont 7-6454. 





DONALD DOUD, CHICAGO & MILWAUKEE. 

Nationwide experience includes U.S. vs. Hiss, Ill. 
vs. Hodges. Complete laboratory facilities. Experi- 
enced expert witness. Member: American Society 
Questioned Document Examiners, 312 E. Wiscon- 
sin, Milwaukee; Temple Building, Chicago. 





VERNON FAXON, EXAMINER OF QUES. 

tioned documents. Opinions rendered re: Hand- 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050. 





WRITE US FOR YOUR TEXT BOOK NEEDS. 

Good used law books bought, sold and ex- 
changed. (In business 50 years.) THE Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 





LOWEST PRICES USED LAW BOOKS COM- 

plete stocks on hand, sets and texts, Law Li- 
braries appraised and bought. Nationat Law 
LiskaRy APPRAISAL ASSOCIATION, 127 South 
Wacker Drive, Chicago 6, Illinois. 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. Lake, 321 Kearney Street, San Francisco 8, 
California. 


—_— 





LAW BOOKS BOUGHT AND SOLD: COM. 
plete libraries and single sets. CLARK BoaRDMAN 
Co., Lrp., 11 Park Place, New York City. 


E. H. FEARON, BESSEMER BUILDING, 

Pittsburgh 22, Pa. Office telephone: ATlantic 
1-2732; residence telephone: TEnnyson 5-7865. 
Scientific examination of disputed documents. 
Completely equipped laboratory. Photographic ex- 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 





BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting and typewriting. Qualified expert. 

Over 15 years’ experience. 810 E. & C. Building, 

Denver, Colorado. Phone AComa 2-2360. 





LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, typewriting, inks, alter- 
ations, etc. Portable laboratory equipment. Re- 
ports. Exhibits. Experienced, qualified witness. 
Member ASQDE. 1830 Exchange Bldg., JAckson 
5-1711. 


KARL SCHOTTLER, ST. LOUIS, MO., 
Telephone GArfield 1-3399. Scientific Technique 
in Document Examination. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIctor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports, Exhibits, Testimony. See Martindale- 
Hubbell Law Directory for qualifications. 3503 
Morrison St., Washington 15, D.C. Phone: 
WOodley 6-3050. 





HANNA F. SULNER, NEW YORK CITY. 

Qualified examiner of all kinds of questioned 
documents; expert testimony illustrated. 35-30 81 
Street, Jackson Heights 72, New York. IL. 8-6176. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nation-wide qualification. Member ASQDE, 14 
South Central, St. Louis 5, Mo. PArkview 5- 
9394, 





JOSEPH THOLL, EXAMINER OF QUES- 

tioned Documents. 58 Bellview Avenue, Chagrin 
Falls, Ohio. Telephone: Chestnut 7-6731. 26 years’ 
experience. Author of recognized articles. Retained 
by United States Government, Congressional Com- 
mittees, State of Ohio, Legal Profession in United 
States, Canada and foreign countries. Formerly 
Expert for Base Legal and Intelligence Depart- 
ments, AAF. Civilian Examiner for Cleveland 
Police Department. 





HERBERT J. WALTER (1879-1958) LINTON 

GODOWN—Examiners and Photographers of 
Questioned Documents. Member A.S.Q.D.E., Fel- 
low A.A.F.S. Suite 2210, 100 North LaSalle St., 
Chicago 2—phone CEntral 6-5186. 





GEORGE L. WHITE, EXAMINER OF QUES- 
tioned Documents, 4229 Brook Road, Richmond, 
Virginia. 
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LAWYERS WANTED 





LAW CLERK TO FEDERAL JUDGE. MAN OR 

woman. Excellent scholastic record with service 
on law review. Preference given to applicant hav- 
ing experience with outstanding firm. Top salary 
and pleasant working conditions. Position open on 
July 1. Reply in detail. Confidence respected. Box 
9F-7, 





MISCELLANEOUS 





VALUATION OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals pre- 
pared for gift and estate tax purposes, sales, 
mergers, recapitalizations, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. For informa- 
tion, call or write MANAGEMENT PLANNING, 
INC., 192 Nassau Street, Princeton, New Jersey 
(Walnut 4-4200). 





POSITIONS WANTED 





ATTORNEY-ELECTRICAL ENGINEER, 29, 

married, Judge Advocate USAF. Extensive ex- 
perience in research and development: 3 years’ 
legal (contract-patent), 5 years’ engineering. Seeks 
position after 2 April. Box 9F-1. 


ATTORNEY, 35, NINE YEARS’ EXPERIENCE 

with firm in general practice, especially banking, 
business, corporate and taxation. LL.B. Yale. 
Married. Desires association with firm or legal 
department of corporation. Box 9F-4, 





ATTORNEY, EARLY THIRTIES, MARRIED, 

honor graduate, one year U.S. Attorney General’s 
office, two years’ private practice, desires connection 
with small firm or one-man office, Missouri or 
Kansas. Box 9F-5, 





YOUNG ATTORNEY, RECENT GRADUATE 

Harvard Law School, desires position with law 
office or corporation in Bay Area, California, or 
Southwest. Box 9F-8. 





TITLE ATTORNEY, FIFTEEN YEARS’ EX- 

perience in all phases of real estate title work. 
Desires connection with a future. Will relocate. 
Will furnish resume upon request. Box 9F-9. 





ROBES 





JUDICIAL ROBES CUSTOM TAILORED — 
The best of their kind—satisfaction guaranteed 

—Catalog J sent on request. BentrLey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 





SHORTHAND AND 
STENOTYPE REPORTING 





INDUSTRIAL-LABOR RELATIONS ATTOR- 

ney. Age 29, 2% years as attorney for National 
Labor Relations Board in New York City—in- 
volving constant dealing with management, unions 
and employees. 2 years’ general practice and trial 
work, Resume available. Box 9F-2, 


SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; state- 
wide notary and reporting service. Chancery 
Building, 564 Market Street. References: local 
bench and bar. 








TECHNICAL SERVICES AVAILABLE 





CONSULTING BIOLOGISTS — POLLUTION 

Effects and Water Quality, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, Ph.D., 610 Commercial 
Trust Building, Philadelphia, Pennsylvania. 





CHEMIST AND CHEMICAL ENGINEER — 

25 years’ experience — petroleum, gas, petro- 
chemicals, foods, chemical processes. Consultation 
and court testimony. Russell G. Dressler, Ph.D., 
Consultant, 204 Carolwood Dr., San Antonio 13, 
Texas, Dlamond 2-5456. 





ECONOMIC, STATISTICAL, MARKETING 

Consultation and Research—Federal Trade Com- 
mission, antitrust, contract, tax cases. References 
on request. W. Halder Fisher & Associates, 1112- 
13th Street, Northwest, Washington 5, D.C. 
REpublic 7-7866. 





CLARENCE S. BRUCE, TRAFFIC ACCIDENT 

Analyst — Reconstruction, Consultation, Expert 
testimony. Automotive Engineer, formerly with 
National Bureau of Standards, Washington, D.C. 
Box 7S-1. 





PLANNING AND ZONING CONSULTANT. 

Assistance in preparing case in planning and 
zoning litigation. Service as expert witness. Stephen 
Sussna, M.P.A., LL.B. Formerly Director of 
Planning, Trenton, New Jersey; Assistant Director, 
Kentucky State Division of Planning and Zoning; 
Member American Society of Planning Officials, 
New York State Bar, American Institute of Plan- 
ners, Kentucky Bar. References on request. 225 
East Hanover Street, Trenton, New Jersey. EXport 
2-4521, EXport 6-6341. 





WEATHER EXPERT (PH.D.) AVAILABLE 
for consultation and testimony, Box 9F-6. 





Association Calendar 





Annual Meetings 





Greater Miami Beach Area, Florida 


Washington, D. C. 






Spring Meeting, Washington, D. C. 


Board of Governors Meeting 





Midyear Meeting, House of Delegates 





August 24-28, 1959 
August 29-September 2, 


1960 


May 17-19, 





Edgewater Beach Hotel, Chicago, Illinois 


Board of Governors 


Group Meetings 


‘ 


House of Delegates 


Regional Meetings 





Pittsburgh, Pennsylvania 
Memphis, Tennessee 
Houston, Texas 
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February 19-24, 1959 
February 20-21, 1959 
February 21-22, 1959 
February 23-24, 1959 





1959 


March 11-13, 
(Tentative Dates) November 12-14, 1959 
November 9-12, 1960 











